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Foreword by Patrick Olivelle

The publication, a complete translation of the Nepali law code, the Mukulr Ain, is indeed a mile-
stone in modern scholarship into traditional South Asian law, especially the law encoded in the
Sanskrit Dharmasastras. There has been a long-standing debate whether laws spelled out in these
ancient codes were purely theoretical constructs or constituted the ‘law of the land’ and actually
applied in courts of law. The truth lies somewhere in the middle, and this Nepali code shows how
these ancient Sanskrit treatises influenced modern jurisprudence as a traditional 19th century
society attempted to write a comprehensive code of civil and criminal law.

For scholars of Dharmagastra, simply reading the Contents of this long and detailed code
reminds them of the topics of the Sanskrit treatises: partition of property, adoption, legal proce-
dure, theft, debts, deposits, slaves, and marriage, and over two hundred pages on sexual offenses.
As in the Sanskrit texts, gambling is controlled—profitably no doubt—by the state. As opposed
to the Dharmasastras, which generally approve of and give detailed rules with regard to ordeals,
the Ain disapproves of this practice as a legal means of dispute resolution.

The scholarly community owes a debt of gratitude to Rajan Khatiwoda and Simon Cubelic
and especially to Axel Michaels, who started working on this project thirty years ago, for their
diligence and persistence in translating this long and complicated text. This legal code is, as
Professor Michaels says, ‘a text at the confluence of Indology and Anthropology,” and, indeed, a
text that bridges the ancient Brahmanical legal treatises and the needs of a society in the process
of becoming a modern state.

Patrick Olivelle

Professor Emeritus
University of Texas at Austin
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Foreword by Saubhagya Pradhananga

The National Archives of Nepal, established in 1967, is the government body authorised to man-
age and preserve the country’s archival documents. It operates according to the Archives Pres-
ervation Act of 1989, and its functions as a repository of government records are to collect and
preserve manuscripts and other significant documents and to facilitate public access to them. It
collaborates with both national and international organisations in pursuit of its goals, and has
thereby created a network of partnerships.

The National Archives of Nepal has enjoyed a number of long-term collaborations with
Germany. It successfully partnered with the Nepal-German Manuscript Preservation Project,
founded in 1970, and its successor Nepalese-German Manuscript Cataloguing Project. In
2018 the research unit Documents on the History of Religion and Law of Premodern Nepal of
the Heidelberg Academy of Sciences and Humanities commenced a publication series titled
Documenta Nepalica. The first volume of the series, Studies in Historical Documents from Nepal
and India, demonstrated the significance of Nepal’s document heritage for historical studies
on South Asia and beyond and sparked further scholarly interest in our country’s rich archival
sources.

I am convinced that the second volume of the series will attract even more attention. The
present translation and study of the Muluk Ain is an important contribution to the study of Nepa-
lese legal history and will help to disseminate knowledge about this foundational text of modern
Nepal. The National Archives of Nepal is preserving not only the oldest extant manuscript of
the Ain, but also manuscripts or prints of all its subsequent amended versions. Even though these
manuscripts date from relatively recent times, as noteworthy facets of Nepal’s constitutional
development they still figure prominently among our collection. I am confident that this book
will become a key publication for anyone interested in the complex and at times complicated
role law played in the formation of the modern nation state of Nepal.

Saubhagya Pradhananga

Chief
National Archives of Nepal
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Preface

The (Muluk?) Ain of 1854, Nepals first legal code, is a book that is more quoted than understood.
So far, only a few Articles have been translated (see Table 1, pp 10—11). This is all the more
astonishing as the text is a unique testimony for South Asia, bringing together and recording
predominantly Brahmanical social ideas, legal concepts and local practice. Moreover, it captures
the richness of life in Nepal in the mid-19" century — with all its social, religious and economic
problems and conflicts.

I had always wanted to translate this important code, considering it a wonderful example
of a text at the confluence of Indology and Anthropology (cp. Michaels 2020)—and, in fact,
started to do so almost at the beginning of my academic career. In 1990, I was granted a 5-year
Heisenberg Fellowship by the German Research Council (DFG) for this task. However, I could
enjoy the fellowship only for a few months, because I was then offered the chair for Religious
Studies at Berne University in Switzerland. Afterwards, my obligations at Berne and later
Heidelberg did not allow me to pursue the translation project.

I was all the more delighted when, in 2015, I was awarded the Lautenschldger Research
Award. With the prize money, [ was able to employ Rajan Khatiwoda and Simon Cubelic, both
at that time my PhD students, meanwhile post-docs at Heidelberg University, for a couple of
years.

In our weekly meetings we discussed and reviewed jointly all chapters of the Ain, for most
of which Rajan had prepared an initial translation. We have endeavoured to make this first full
translation of the Ain of 1854 readable, which is not always easy with legal texts and their tech-
nical terminology.

I am extremely grateful for Rajan’s and Simon’s relentless work, as well as their genuine con-
cern to disentangle the intricated language of the Ain and to pursue every detail. Without them,
my dream of a translation of the Ain of 1854 would not have come to fruition 30 years after its
inception.

I would also like to thank Manfred Lautenschléger, himself a jurist by training, for the award
and his interest in the project and support throughout the years.

Thanks are further due to Douglas Fear and Philip Pierce, who both copy-edited the English
and suggested many valuable improvements. Manik Bajracharya was an everlasting source of
inspiration; thanks also to him. We are grateful finally to Nutan Sharma and Rajendra Shakya,
who helped with preliminary translations of some Articles.

The Heidelberg Academy of Sciences and Humanities made it possible to include the book
in the Documenta Nepalica Series, which we gratefully acknowledge.
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Preface

We wish to thank the excellent team at Heidelberg University Publishing—Maria Effinger,
Daniela Jakob, Anja Konopka, Frank Krabbes and Jelena Radosavljeviéc—for bringing the book
manuscript into a printable form.

A special thank goes to the artist group ArTree with Lavkant Chaudhary, Hit Man Gurung,
Sheelasha Rajbhandari and Subas Tamang for their interest in and inspiring art on the Muluki
Ain. A part of Hitman Gurungs installation How many times I had to burn it? (2018) is used for
the cover page. It depicts a leather-bound copy of the first Ain of 1854 as used in the field, the
cover page of the first printed edition and the Constitution of Nepal from 2015 thus demon-
strating Nepal’s long and hardous way from tyranny to democracy. Subas Tamang’s etching with
the title ‘Study of History’ on p. xix is another example for the great interest that contemporary
Nepal still shows for this key text in its history.

I hope that this translation will be well received and critically studied by scholars in Nepal
and abroad. It deserves a prominent place in the histories of law, society, politics and religion in
South Asia and in Comparative Law Studies.

Heidelberg, December 2020
Axel Michaels

Postscript: While handing this book over to the press, the sad news arrived that my Nepali
teacher Laxmi Nath Shrestha died on 3 September 2020. I met Laxmi-ji in February 1981 and
since then he became a close friend of my family and my colleagues at Heidelberg whereto he
regularly came for crash courses in Nepali and Nevart. In fact, I started reading the Ain with him
in the early 1980s. We will miss him a lot.

XVi



Abbreviations

AB Aitareyabrahmana

ApDhS Apastambadharmasiitra

Art. Article

DNA Documents of the National Archives (Nepal)
GDhS Gautamiyadharmasiitra

HAdW Heidelberger Akademie der Wissenschaften (Heidelberg Academy of Sciences
and Humanities)

JBS Jangabahaduristhiti

MA Mulukt Ain

MDh Manava-Dharmasastra alias Manusmrti

Medh Manubhasya of Medhatithi

MsA/B Manuscripts of the Ain of 1854 (for details see pp. 4-9)

NarSm Naradasmrti

NBhV Nepalikabhiipavamsavalt

NBS Nepalf Brhat Sabdakosa, see Parajuli et al. VS 2067 (2010)

Nev. Nevari

NGMPP Nepal-German Manuscript Preservation Project

Nir Nirnayasindhu

NS Nepala Samvat

NyaV Nyayavikasint

Om. Omitted

RSE Edicts of Rama Saha

RSR-Ain  Ain promulgated by Ranoddipa Simha Rana

Skt. Sanskrit

TND Turner’s Nepali Dictionary (A Comparative and Etymological Dictionary of the
Nepali Language): see Turner 1931

Uj-Ain Ujira Simhako Ain

VS Vikrama Samvat

§ Section (§§ = plural of §)
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A : RO 201}

Subas Tamang, Study of History I, Etching Aquatint on paper, 2017

The image depicts Janga Bahadura Rana and the transport of a Mercedes-Benz 230 Pullman-
Landaulet from the construction period 1937-1939, which Adolf Hitler allegedly gave to King
Tribhuvan. It is likely that the limousine was carried through the grounds by members of those
Enslavable castes mentioned in the image—at a time when there were no motorable roads to
Kathmandu. The text in the top right refers to the concept of enslavability which is crucial for
the caste hierarchy in the Ain and lists the following caste groups ‘Enslavable Alcohol-drinking
castes (masinya [matuvali])’: ‘Bhote (Tamanga, Serpé), Thakali, Cepanga, Ghartt, Hayu, Kumala,
Tharu’ (cp., for instance, § 86.4). However, in the Ain of 1854, Thakali and Tharu are not catego-
rised as Enslavable caste groups and the Tamang and Sherpa will not accept to be called ‘Bhote’.

XixX
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Introduction

(...) if we wish to enquire what are the features of the
Hindii system of jurisprudence, it is in Nepdl we must seek
for the answer (Hodgson 1836: 94)

The Configuration of the Ain

The 19* century is the century of state bureaucracy and administration. The state started defining
itself through the notions of ‘imagined communities’ (Anderson 1983), freedom and equality,
public order, and by legitimation through elections, and the offering of public service and goods
(schools, hospitals, traffic and telecommunication infrastructure etc.). The decline of patrimonial
monarchies and nepotistic autocracies went hand in hand with the development of the idea of
a (nation) state resting on the rule of law that binds even the most powerful rulers and unites
people into a legal body. It is a process that culminated in the division of legislative, executive
and judicial powers, independence of the judiciary, and a more or less transparent form of pro-
cedures, including a graduated court system reaching from district to provincial high court and
the possibility of complaints against the state.

Most modernisation theories cannot adequately expound specific developments in smaller
states and must therefore be supplemented or revised. Nepal, which belonged to the few non-
European kingdoms that were not colonised and could maintain its ground against (British)
India and China, is such a case. It developed forms of social coherence different from colonial or
post-colonial ideas of governance. It was a state that did not define itself through the categories of
modernisation packages such as common culture, common language and common economic area.
On the contrary, Nepal was and is religiously, ethnically and linguistically a highly fragmented and
diversified country. According to the Census of 2011, Nepal has more than 70 mutually incom-
prehensible languages or dialects, 126 recognised castes and 123 national languages, with Nepalt
being the only official language. Its political and administrative segments—for instance, the 22 and
24 pre-unification principalities or petty states of the Karnali basin—were not consistent and firm
enough to either separate into stable and strong states or jointly build a modern secular state.

It seems that the autocratic introduction of a unique Hindu civil code like the Ain of 1854,
together with administration and jurisdiction, fostered a constant negotiation of the frames for
a modern state. It also seems that this process helped to overcome the country’s fragmentation
and strengthened traditional social structures. Similar to the transfer of the divani adalat (civil
court) of Bengal into the East India Company (1765), the usurpation of executive power by the

1
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Introduction

Rana aristocracy in Nepal (1846) marked a watershed in the legal history of South Asia. Both
these establishments of centralised systems of judicial administration replaced more fluid forms
of legal pluralism and the dominance of religious laws with a state-led form that introduced
positivistic notions of legitimacy for legal norms. The projects of codification of Hindu Law as
a (religious) system of personal law initiated by the British on the basis of orientalist representa-
tions of civilisation, literate culture and religion, and the codification of Hindu customary law
by Prime Minister Janga Bahadura Rana, not only affected demarcations between the private
and the public and the formation of religious identity, but also placed legal texts centre-stage of
the judicial process and thus gave trans-local and transcultural norms of the scholastic-juridical
discourse precedence over local customs. The legal processes in South Asia have to be seen in
these contexts and the flows within South Asia and between South Asia and Europe.

The Ains
In Nepal, the history of the written and codified law! can be divided into three phases:

a) the law of royal decrees (i.e. the pre-Rana period before 1846 when Janga Bahadura Rana
became Prime minister and de facto ruler of the country);

b) the law of the old (Muluki) Ain (i.e. the Rana period, 1846-1951); and

c) constitutional law, based on the Panchayat (1963—1990) or multiparty and federal republic
system (since 1990).

Alongside the written law, customary laws of the castes and various ethnic groups had been, and
are still, widely applied throughout the kingdom. Although some Saha rulers, for instance, Rama
Saha of Gorkha (r. 1606-1636) or Prthvinarayana Saha (r. 1742—1775), issued royal decrees
on the behaviour of their subjects, the law had not yet been fully systematised. Except for these
decrees, some edicts, inscriptions and paper documents, nearly all written legal texts can be
assigned to the body of Dharmasastra literature. Even the extant Nyayavikasini (14" cent.),
a Nevarl commentary on the Naradasmrti, can be seen more as the translation of a Sanskrit
commentary than an original work.

The Muluki Ain (MA),? or—until 1952—simply Ain or Ain,’ changed the legal situation dra-
matically. This is the Legal Code of Nepal enacted during the reign of King Surendra Vikrama
Saha (r. 1847-81) and promulgated on 6 January 1854 (the 7% day of the bright half of Pausa, VS
1910)* under the red seals of King Surendra Vikrama Saha (r. 1847-81), crown prince Trailokya

1 For a short summary of the legal history, see Michaels forthc. a (with further references) and Khatiwoda
forthc.; for the situation before the promulgation of the Ain of 1854, see Hodgson’s summary of the ‘Admin-
istration of Justice’ (1836), based on his own records from 1830-31 (Cambridge mss. EUR, Hodgson/54).

2 The following is partly based on Michaels 2005: 5-9.

3 The so-called Muluki Ain was called Ain or Ain until 1927 or 1952 (cf. Michaels 2005: 7). MA, and MA,
mostly spell aina, but since this is a Persian term and the spelling in the various Ains is not consistent, we
prefer to follow the convention of not writing the final (inherent) a.

4 Fezas (2000b: xxvii) dates the year of promulgation to 1853 CE. However, according to the Preamble
(lalamohora) and calendric calculations, such as the online paiicarnga, the Ain was promulgated on January 5
or 6, which is also supported by Adhikari (1976: 176), although the weekday (Friday) does not match.
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Vikrama Saha and the yellow seal of ex-king Rajendra Vikrama Saha, father of Surendra. It was
prepared at the initiative of Prime Minister Janga Bahadura Rana (r. 1846-57). Thereafter it was
amended and enlarged several times. The name of this code itself reveals the influence of its
ultimate sources, namely, the Persian word a’in together with the later addition of muluki, ‘royal’
(Adhikari 1976: 106).

The significance of the Ain may be seen alone in the fact that it was among the first books
ever printed in Nepal. It was printed (not before 18705) because Janga Bahadura Rana, during
his trip to London and Paris (15 January 1850 until 29 January 1851), came to esteem printed
books with an almost magical sense as the expression of Western superiority.® It is said (but
remains to be verified) that he took the Code Napoléon as the model for the Ain. Within a month
after his return from Europe, he appointed a Law Council (ain kausala) to bring the various legal
documents already existing into a homogenous form.

The Council (kausala) consisted of 219 members who are listed in the Preamble: Ranas (i.e.
Janga Bahadura Rana’s brothers, sons and nephews), royal priests (rdjaguru) and a religious
judge (dharmadhikara), men of the nobility (cautariya), civil and military officers, e.g. kdjs,
captains and lieutenants, vakilas (Nepal’s diplomatic envoys to British India and Tibet or other
Asian countries and cities such as Calcutta, Patna, Lucknow and Lhasa), subbds, mira munst
(executive head of the Foreign Office), ditthas (judicial officers), mukhiyas, subedaras, vaidyas.’
The Kausala worked for three years.

In the preamble of the Ain, it is clearly stated why this code was regarded as necessary:

Since there have been dissimilarities in punishment imposed in [lawsuits] with the same
particulars until today, therefore, in order to achieve uniformity of punishment in accord-
ance with the crime committed, this is the Ain prepared (...). All officials (karinda), includ-
ing the venerable prime minister, shall carry out their duties in accordance with this Ain.?

However, the text reflects a far more ambitious project. Janga Bahadura Rana’s goal was to
establish a national caste hierarchy for the multiplicity of Nepal’s ethno-cultural units, to bring
about homogeneous legislation as well as a uniform system of administration, and, through such
legal measures, control over remote areas and separate ethnic groups, to strengthen Rana rule,
to reinforce Hindu law in contrast to the British influence in India, and to point out that Nepal is
‘the only Hindu kingdom left in the Kali age’ where cows, women and Brahmins are especially
protected.’ On an international level, the Ain served as a symbol that Nepal had joined ranks with
the advanced nations which adopted constitutions and codified laws.

Fezas 2000b: xxvii.

Whelpton 1983: 123; Fezas 1999: 1283 and 2000b: xxiv.

For a list of the signatories, see the end of the Preamble.

ajasamma (read ajasamma) maramamila garda ekai bihorama kasailar kami kasailai badhata sajaya huna
Jjanya huda tasartha aba upranta (...) sata jata maphika ekai sajaya havas (...) banyaka ain. (...) $ri praim
ministara lagayata yasai kajakama garnya karimdaka yasai aina bamojim kajakama garnu (MA,: Preamble,
p- 2, 11. 34, 8 and 24-25).

9 hidith raja gohatya nahunya strthatya nahunya brahmahatya nahunya (...) kalima himduko raja yeht muluka
matrai cha (§ 2.1 11. 19-20).

0~ O\ W
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The Ain is unique insofar as it ‘has the great advantage of offering the representation of an
entire traditional society—not as a utopia of the moralists and not as reflections of the learned,
but as law for immediate application’ (Hofer 1979: 37f., 2004: xxxvi). The 163 (MA,) or
167 Articles (MA,) and nearly 712 (MA,) or 841 (MA,) pages form a kind of constitution,
a code of civil and penal regulations dealing with landownership, revenue administration, hered-
itary matters, marriage regulations and purity rules (particularly regarding commensality and
illicit sexual intercourse), murder and killing (not only of humans, but also of cows), thievery,
witchcraft, slavery etc., but also dealing with such odd acts as passing wind and spitting in pub-
lic, or throwing chili into people’s eyes or onto their genitals.

The Ain is based on a ‘centralized agrarian bureaucracy’ (Regmi 1976a: 225), defining a spe-
cific national caste hierarchy which places the various castes and ethnic groups into different
categories. In this system, the caste status determines the individual’s juridical status. However,
the Ain was probably applied more in regions where dominant Bahun (Brahmin) and Chhetri
(Ksatriya) castes had settled than in the remote areas of the Himalaya.!®

The Ain was repeatedly amended and supplemented and is still in use today, even if in a form
that is totally different from the first version. It was continually revised and amended. According
to the Preamble, the Ain was understood as a process, rather than as a fixed code:

When it is necessary [for a portion] to be corrected or rejected by order of the Kausala
and witnessed by us, it should be corrected or rejected and should be added as a new law,
and all should act and render court decisions as written in this code. (...) If a law laid
down in this code needs to be corrected or expanded, our prime minister shall convene
with the Kausala and the dirtha official of the Law office (ainkhana) shall add, erase or
correct [the regulations accordingly].!!

Editions
Our translation is based on the two following editions:

MA : §ri5 Surendra Vikrama Sahadevaka Sasanakalama baneko Mulukt Aina. Kathmandu:
Sri 5-ko Sarakara, Kaniina tatha Nyaya Mantralaya, VS 2022 (1965), 712pp. (includes
amendments and additions made until VS 1922-24)!2,

MA, was prepared by H.M.G Nepal, Ministry of Law and Justice, under the guidance of Stirya
Bahadura Thapa (who later became prime minister).!* The editors were aware of a manuscript

10 However, Ramble 2018 provides an account of how the legal language of the Ain penetrated the local idioms,
even in distant Tibetan-speaking communities in Highland Nepal, from the late 19" century onwards.

11  kausalaka tajabijama sacyaund sareja garnya thaharyaka sacyai sareja gart naiia bhayaka aina thapi sabaile
yasai ainama lesiya bamojim kdajakama nisapha garnu. (...) kitabama lesiyakama ain sacyaunii thapanu
parda hamra praim ministara kausala basi aina sanaka ditthale thapanu metnu sacyaunu humcha (Preamble,
p- 2, 11. 10-12 and 14-16).

12 See MA, (Preface), p. 6.

13 An online version of MA, was also published by the Central Law Library in 2015: http://cll.org.np/images/
muluki-ain-1910-BS.pdf (last accessed 30/03/2021).
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from 1854 but they decided to base their edition on an amended manuscript copy prepared
between 1865-67 (VS 1922-24):

[...] The ministry received the original copy [of the Ain] which was written in 1854 and
another copy [of the Ain] which was written around 1865—67. It seems the later copy
incorporated the deleted and the added provisions during that time. [...] For the publica-
tion of it [the Ain], the later copy is considered.

The main manuscript on which MA, is based could not be traced. Fezas (2000b: xlviii—xlix)
mentions that this manuscript might belong to the C series of the NGMPP microfilms. Since
this edition of the Ain is widely circulated, we considered it the basic text for our translation.
However, we have incorporated additional articles or sections from MA,, i.e. Jean Fezas’ edition,
which are missing in MA,. Moreover, wherever the readings of MA, are distorted or wrong or
the text was obviously left out, our translation follows the readings of MA, which are given in
the respective footnotes.

Whenever we use ‘Art.” and the §-sign without any additional siglum, it refers to our present
translation. If not otherwise stated, all references and citations are from MA,, which is called
Ain throughout. If another Ain is meant, it will be specified. Since the text is predominantly writ-
ten from an androcentric perspective, we use the generic masculine in most cases, except when
women are explicitly referred to. Offices are written with an initial capital letter only in the case
of proper nouns. The often-used numeric frame of ‘2—4’ we did not understand literally, but as
an idiomatic expression for ‘a couple of days or people’.

MA,: Le Code Népalais (Ain) de 1853. Edited by Jean Fezas. 2 vols. Turin: Comitato per
la Pubblicazione del Corpus Juris Sanscriticum, 2000.

This edition is based on the following manuscripts:'>

*  MsA: probably from VS 1912-18 (1855-1861).!° The manuscript is kept in the National
Archives Kathmandu under the Subject Number (visaya na[mbara]) Ca.La.Na. 28/17.
There is no title page, but the catalogue card bears the title ‘Aina’. The manuscript is
written with often faded black ink in Devanagart script on fragile so-called Nepali paper
bound in book form (size 34 x 25.5 cm). It is numbered and starts on p. 34" and ends
on p. 856" with a hardly readable table of contents of the different chapters. However,
several pages are missing in between. There are several additions by different scribes;

14 [...]1 1910 ma lekhieko miila prati sathai tyo bhanda pachi lagabhaga 1922-24 tira lekhieko arko prati pani
yo sathai yasa mantralayaldi prapta bhaeko thiyo | tara yasa pratima so avadhi bhitra thapieka ra khareja
bhaeka sameta milai lekhieko dekhincha | [...] yasa prakasanako lagi pachillo pratilai lieko cha. (MA, Pref-
ace, p. 6).

15 For a description of the sources and various editions of the Ain, see below and Fezas’ Introduction to his
edition of the MA,, as well as Fezas VS 2047 (1990), 1986a and 1986b; for an overview of editions of other
Mulukt Ains, see also Regmi 1976b.

16 Cf. Fezas 2000b: xxxii and xxxiii.
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apparently, this book was used for formulating another amended version. Each paragraph
has a stamp at the beginning and the end: Sri jariga bahadura kivar randji sadara, from
which it can be concluded that, at the time of its composition, Janga Bahadura Rana had
not yet received the title praima ministara (Prime Minister). It seems certain that this
manuscript predates the manuscripts used for the edition of MA,.

* MsB: dated ca. VS 1933 (1876).” The manuscript is kept in the National Archives
Kathmandu under the Subject Number (visaya nafmbara]) Ca.La.Na. 28/18. This manu-
script is very similar to MsA. It contains 678 pages, with an appendix of 32 pages titled
Dhanakuta[-]addake, ‘To the adda (court) of Dhanakuta’. On its handwritten front page,
it is confirmed that Yaksa Bikrama Rana (illegitimate son of Bam Bahadur Rana, who
was one of the brothers of Janga Bahadura Rana and prime minister from 1856-57) used
this copy in Dhanakuta, one of the major frontiers during the Rana and Saha periods in
the east of Nepal.

* A manuscript from Gorkha (NGMPP, reel number F 20/3), which Axel Michaels got
microfilmed in 1983 during the first microfilming expedition of the NGMPP outside
the Kathmandu Valley. Fezas, who has edited and translated it (into French), calls it the
oldest recension of the Ain (Fezas 2001: 11). However, this manuscript has many simi-
larities to MA,.

* Two smaller manuscripts containing Art. 0.1-0.3: NeBha. 618, which contains only
135 pages and begins on page 11 with the first section of the Article ‘On Gutht Endow-
ments’, and NGMPP Reel number E 1940/3 which is kept in a private collection and
contains three articles on the throne, royal affairs and ammunition.'®

Amendments
The (Muluki) Ain was regularly amended and expanded after its first promulgation in 1854. The
following major amendments have been consulted in the present study:

MA;: Aghi aghika mukhatyara bhaibharadaraharule (...) 1908 sala dekhi banai bak-
syako Ain. Kathmandu: Nepala Manorafijana Yantralaya (press), VS 1927 (1870). 5 pts.:
1(248 pp.), I (200 pp.), 1T (232 pp.), IV (426 pp.), and Addenda (132 pp.)

The Ain was first circulated in handwritten form before the editio princeps of VS 1927 (see
below). A printing press, maybe the one Janga Bahadura Rana allegedly brought from Europe,”
was used for this first printing of the Ain, which appeared 17 years after its promulgation (Fezas
1999: 1283). The edition contains a handwritten document (lalamohora) with the seals of the
Saha kings Rajendra (r. 1816—47), Surendra (1847—81) and Trailokya (son of Surendra who did
not rule), as well as seals of Janga Bahadura Rana and other members of the Rana clan. Each of
the 31 paragraphs bears a seal (1,5 x 1 cm) of Janga Bahadura Rana at the beginning and end in

17 Cf. Fezas 2000b: xxxv.

18 Cf. Fezas 2000b: xxxix and xlI.

19 Kumar Pradhan (1984: 45) reports that this press was called Giddhe Press, because an eagle (giddha) was
engraved on it. It was exclusively used for government publications.
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order to avoid unauthorised alterations or additions. For this edition, the Ain of 1854 was reor-
ganised and shortened or paraphrased, but some changes turned out to be quite crucial. In order
to safeguard parity before the law, for example, the Ain of 1854 had explicitly strengthened the
position of judges by extending their authority to even allow them to sentence the prime min-
ister himself to prison, were he to issue unlawful orders or indulge in nefarious activities (see
§ 45.3).° Yet, MA, retracted much of the authority and immunity of the judiciary by adding
anew contradictory section which elevates high-ranking government officials above the law. The
following section demonstrates this clearly:

If the king, minister, general, cautariya, royal priests or colonel, kajt, sardara, bharadara
and so forth gives an order to the chief, dittha, bicari, amalr or dvare and so forth of an
adda, gauda, adalata or thana office to reverse the court decision (lit. to let the winner
lose and to let the loser win) that is not in accord with the Ain, they shall request [the one
who gave the order] saying: ‘we have taken the oath of dharma, therefore we cannot do
such injustice such as will lead us to hell’. If the order is given even after such a request is
made to [reverse the decision], in spite of the fact that it does not follow the Ain, the [chief
etc.] shall request [the following]: ‘[give the order] by issuing a lalamohora or sanada,
I shall do accordingly’. If the lalamohora or sanada is issued, he shall do as written in the
sanada [or lalamohora]. [...] . (MA; § 84.2).2!

The history of amendments of the Muluki Ain is thus not to be understood as one of linear pro-
gression towards more legal security and rights, but rather as a contingent process dependent on
historical configurations of power and the ideological orientation of state elites.

MA,: aghi aina banda sahrai lambayamana bhai ra dobhara tebhara smeta pari sajaya
smeta namilyako yakai mudda saja <...>nama 2|3 mahala lagnya hunale $ri 3 maharaja
birasamsera janga rand bahadira [...] bata chotakari tavarasaga sabaikurda pugnya yeka
mahalkd mamala dosra mahalko dina nalagnya gart banaibaksyako dain. Kathmandu:
Nepala Sri Bira Deva Prakasa Yantralaya, VS 1945 (1888). 5 Pts. (parjika): 1 (100 pp.),
1T (80 pp.), 1T (144 pp.), IV (95 pp.), V (144 pp.)*

This is one of the major amendments of the Ain carried out under the prime-ministership of
Vira Sam$era (r. 1885—-1901) and published in 1888. His seals are at the beginning and end of

20 For more changes in the MA; see Khatiwoda forthc.

21 ada gauda adalata thanaka hakima dittha bicari amali dvarya gaihralai sarkara lagaeta ministara janarala
cautariya guri prohita karnaila kaji sardara bharadara gaihrale kasaika jhagada mamilama harnyalai jitai
Jitanyalai haraideu bhani ainama namilnya kurako hukuma marji ajiia diya bhanya hamile dharma bhakyako
cha annyde gari aphu naraka parnya kuro hami garna saktauna bhani binti garnu so binti garda ainama
nisapha naparnya bhaya pani esai garideu bhanya huiicha bhanya mohora daskhatako sanada garibaksiyosa
ra sohi bamojima garumla bhani binti garnu ra mohora daskhata garidiyva so sanadama lekhyabamojima
garidinu mohora daskhata nagari ainama namilyaka annydaeka kura garideu bhanya aphule khayako man
chadanu kacahariko kama nagarnu.

22 Microfilmed by NGMPP (reel no. E 1214/3).
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each paragraph. On p. 2 are also the seals of the brothers Deva (prime minister 1901), Candra
(1901-29), Bhima (1929-32), Phatya and Lalita Samasera Rana. This amended version was
valid until VS 2020 (1963). The amendment was undertaken owing to the fact that the older
version was verbose and cumbersome to read and understand, leaving room for ambivalence in
a multiplicity of instances. Many provisions of the Ain were not stated clearly once, but instead
repeated throughout the trajectory of the work, stifling any claim to user-friendly practicability
in its nascent stages. It is these very drawbacks which the MA, sought to correct, stating boldly
on its very title page:

With the earlier Ain being rather protracted, [many] of it[s provisions] having been
unnecessarily reiterated twice [or even] three times, resulting in disparities of applica-
bility of penal measures—two to three [incompatible] provisions could be implemented
in the same case; [therefore] Prime minister Deva Sams$era had [this] Ain issued, which,
being to the point, covers all the matters [as it was in the previous Ain] and wherein one
provision does not contradict another.

The amended version has been divided into five simplified chapters with briefer articles and
a more compelling sub-structure. Semantic departures from the 1854 version, however, remain
minimal, at least with regard to the section on homicide. In other instances, emendations testify
to the growing experience and process in legal practice of the contemporary political culture.
The notion of ‘divine kingship’ is a case in point. While the Ain of 1854 rhetorically provides
the king with an important role as ‘Hindu king’ within the given legal framework by defining the
country as the only remaining Hindu kingdom in the Kali era, which symbolizes the purity and
uniqueness of the polity, the Ain of 1888 (MA,) specifies the country only as the ‘meritorious
land which has Pasupati’s [ jyotir]linga and the venerable Guhye§varipitha’.* Poignantly, the king
does not wield any religiously or culturally derived legal privileges. At the same time, the prime
minister’s position, as delineated in the 1870 version, was significantly strengthened, since he
was granted the authority to overturn court decisions—even if the principles on which they are
founded are in clear accordance with the Ain.

MA;: Ain. Kathmandu: Gorakhapatra Press, VS 1992 (1935). 5 Pts.

In 1935, a new amendment of the MA was prepared during the prime ministership of Juddha
Samsera Rana. This edition was in effect until the end of the Rana regime (1950). One of the
major amendments of this edition was the incorporation of the abolition of slavery. Compared
to the two aforementioned editions of the MA, this edition introduced ever more practical court
procedures which again separated the court from any kind of possible unlawful influence through
the authorities and reinforced the autonomy of the judiciary.* The role of king was more strictly

23 [...] $rT pasupati linga guhyesvaripitha bhayako yasto punyabhami [...] (MA, § 3.1, in NGMPP reel no. E
1214/3).
24  For an overview of this see MAg: pt. 1, pp. 1-129, in NGMPP reel no. E 1415/3.
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restricted by empowering the prime minister as a court of appeals.” The Bintipatraniksari Adda,
a department responsible for petitions directly under the prime minister, was given authority to
evaluate petitions submitted to the prime minister.

MA,: Muluki Ain. Kathmandu: Kantina tatha Nyaya Mantralaya, VS 2022 (1965). 2 Pts.

The MA of 1963,% proud project of King Mahendra, was based on the first constitution of the
country and eventually came to replace prior editions of the MA that had been prepared and
operative during the Rana regime. The new MA, which introduced the formal abolition of the
caste system, child marriage or polygamy, was a landmark in the legal history of Nepal, because
its main objective was to establish equality before law to all citizens, irrespective of caste, reli-
gion and colour. The repellent system of judgment based on the caste status of the litigants and
defendants ended with the new MA, which ‘marks the culmination of Nepal’s transition into the
modern world’ (Kumar 1967: 11) and also ended Rana rule in the field of law. Ironically, a textual
tradition associated with the assertion of Brahmanical orthodoxy metamorphosed into a mani-
fest of social emancipation. The Muluki Ain revised by King Mahendra in 1963 was amended
more than twelve times and completely replaced in 2017 by the new constitution of the Federal
Republic of Nepal.

Translations
The Ain has only partly been translated, in varying quality. In Table 1 we have listed the transla-
tions of individual articles and sections known to us.

The Structure of the Ain

It was Janga Bahadura Rana, the 19" century Nepalese de facto ruler, who conceived of and
initiated the formulation of a standardised, binding national code that was to replace the unreg-
ulated and arbitrary, locally diverse legal practices of the contemporaneous period by placing
the administrative, social and legal practices within a single governing framework. The Ain
was the textual medium by which reform was meant to be brought to the farthest corner of
the kingdom and to contribute to the unification of the country. However, the composition of
the Ain is not very clear. It is obvious that it was composed by a council and not by a single
mastermind.

Brought into another structure, the topics as listed in Table 2 are dealt with in the MA .7
The bulk of the articles concern caste and family law, which also includes laws on purity
and punishments for illicit sexual relationships, with the forms of punishment such as execu-
tion, damala, branding, enslavement and so forth (§ 161.1), but a major part also deals with
laws related to land disputes and labour, as well as criminal law and administrative or legal
procedures.

25 See MA;: pt. 1, pp. 139-45, in NGMPP reel no. E 1415/3.
26 This Ain came into force on the first day of the month of Bhadra in VS 2020 (MA; § 1.2).
27 For another table of contents (‘table analytique’), see Fezas 2000b: 1-Ixiv.
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Table 1: Published translations of Articles!

MA,, Article

Referencei

Preamble

Fezas 1985

1. On Guthi Endowments

Fezas 1985 (§ 1), Regmi 1972a

2. On Land Fezas 1985 (§§ 14, 16)
11. On Forced Labour Regmi 1971b
14. Recovering a Loan by Seizing Standing Crops Miihlich 2001
15. On Creditors and Debtors Miihlich 2001
16. On the Repayment of Debts Miihlich 2001
17. Repayment of Debt from Dowries Fezas 1985
22. On a Father’s Division of Property among Sons Fezas 1985
23. On Partition of Property Fezas 1983a (§§ 29-30), Fezas 1985
24. On [Conflicts between] Husband and Wife Fezas 1985
25. On Widows’ Property Rights Fezas 1985, Regmi 1970c
26. On the Partition of [Seized Property] Returned Fezas 1985
as a Gift [by the Government]
27. Women’s Personal Property and Dowries Fezas 1985
28. On Property Passed On in the Absence of a Son  Fezas 1985, Fezas 1986b (§§ 1, 2, 19)
as Heir
29. On Adoption Fezas 1983a, Fezas 1985, Regmi 1970d (§§ 1-3)
49. On Trial by Ordeal Regmi 1970b
51. On Serving a Prison Term in Place of Another Regmi 1970b (§§ 1-2)
Person
55. On Fights during the Sithi Festival Regmi 1972b
59. On Beating between Father and Son Fezas 1985 (§§ 1-2, 11-12)
66. Killing a Cow Fezas 2009 (§§ 1-9, 11-12), Regmi 1969, Michaels

forthc. b [1991]

10
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MA,, Article Referencei

71. On Quadrupeds Fezas 2009 (§§ 7-13)

74. On Witchcraft Macdonald 1976

81. On the Sale of Male and Female Slaves Regmi 1979b

82. Enslaving or Selling a Person Regmi 1979a

84. Selling a Wife Fezas 1985 (§§ 1-5)

89. On the Religious Judge (Dharmadhikara) Fezas 2009 (§ 49), Gaborieau 1977 (§ 1), Michaels

2005, Regmi 1979c, Regmi 1979d, Regmi 1979,
Regmi 19791, Regmi 1979g, Regmi 197%h, Regmi
19791, Regmi 1980

94. On Widow Burning (Sar7) Michaels 1994, Regmi 1977

95. On Carrying a Corpse Michaels 2014

97. On Observing Impurity Fezas 1983a (§ 28), Fezas 1985 (§§ 4-6, 9), Fezas

2009 (§ 97.45)

115. On [Incest among] Jaist Brahmins Regmi 1970e

119. On [Incest among Water-Unacceptable but] Gaborieau 1977 (§§ 3-4, 6-9)
Touchable Castes

126. Miscellaneous Provisions Relating to Illicit Fezas 1983a (§ 3)
Sexual Relations

156. On Illicit Sexual Intercourse with Members of ~ Gaborieau 1977 (§§ 4, 6,13)
Untouchable Castes

159. Illicit Sexual Intercourse with Water-Unaccept-  Gaborieau 1977 (§ 4-6, 8)
able but Touchable Caste Members

163. Sexual Intercourse with Animals Fezas 2009 (§ 4)

164. (= MA, 166) On Anal Sexual Intercourse Fezas 1983b

i Some sections, which are identical with or similar to the Gorkha recension have also been translated by Jean Fezas

(2001); see his synopsis on pp. 155-6.

ii  If no section numbers are given after the reference, the entire Article is covered by the translation.
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Table 2: Content and topics

Laws Topics Articles
State law The constituting body Preamble
The throne 0. (1 in MA,)
Royal affairs 0.2 (2in MA,)
On Madhesa 165 (167 in (MA,)
Civil law (i.e. laws  Conjugal relations 24
related to caste,
family, kinship Adoption 29
and purity)
Drinking liquor and Untouchability 87
Investiture by mendicants 88
Purification and expiation by the dharmadhikara 89
Contamination in commensal relations 90
Investiture with the sacred thread 91
Widow burning (sar?) 94
Carrying corpses to the cremation ground 95
Reporting deaths 96
Observing impurity regulations 97
Ritual obeisance and gifts 98
Marriage, forced marriage, betrothal 99-103
Divorce 24,144
Fornication 104-106, 126

Molestation and rape

107,109, 112, 132-3

Illicit sexual intercourse

108, 110, 128, 131, 142,
145-160

Incest 113-125
Prostitution 127,130

Adultery 134-8, 141
Elopement 138-9, 141
Voluntary caste degradation 157

Anal sex 164 (166 in MA,)
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Table 2: Content and topics (continuation)

The Configuration of the Ain

Laws Topics Articles

Criminal law Rioting against bailiffs 41
Fights during the Sithi Festival 55
Assault and physical injury or abuse 56, 57
Verbal abuse 57
Brawling 58
Physical clashes between parents and children 59
Forced feeding of human excrement, semen, etc. 60
Farting 61
Spitting 62
Drawing of weapons with intent to kill 63
Murder 64
Manslaughter 65
Cow slaughter 66
Throwing chilli powder in eyes, mouth, genitals, etc. 67
Burglary, theft, robbing, looting 50, 68
Arson 73
Witchcraft and sorcery 74
Setting traps 77
Killing the wife’s paramour 140
Infanticide 143
Bestiality 163

Labour law Forced labour 11
Professions 31
Employment of convicts in road-building 53
Aiding the escape of slaves and bondservants 80
Sale of slaves 81
Enslavement and traffic in human beings 82
Sale of slave mothers separately from their children 83
Sale of wives 84
Dismissal of sick servants 85
Amalt’s right over persons who are to be enslaved 86
Keeping slave women as wives 129
Illicit sexual intercourse with slaves or bondservants 161-162
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Table 2: Content and topics (continuation)

Laws Topics Articles

Land and property  Guthi endowments 1

rights
Conflicts concerning land rights 2
Conlflicts between tenants and landlords 34
Sale of rents 5
Creditors & debtors, inheritance 14-20
Insolvency 21
Property rights, dowry 22-23,24-28
Confiscation of property 43
Trusts and deposits 69
Finding lost or ownerless property 70,78

Public, adminis- On the Tosakhana and Mulukikhana offices 0.3

trative and fiscal

law Revenue collection contracts 6-8
Remissions, defaults in payments of arrears 9-10
Payment of cash salaries 12
Appointment and dismissal of officials 13
Currency and weights 30
Felling trees 32
Official documents 33-34
Dispute between courts and local functionaries 46
Medical practice 54
Traffic regulations, especially for horses and elephants 72
Gambling 75
Construction of houses 76
Cleaning of lanes and streets 79
On poor and indigent persons 93
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The Configuration of the Ain

Table 2: Content and topics (continuation)

Laws Topics Articles

Punishments and ~ Deprivation of caste status and life imprisonment 42

procedural law
Judicial procedure 35
Summoning of prisoners 36
Confessions 37
Guarantees 38
Suppression of information relating to crime 39
Aiding the escape of prisoners 40
Collection of fees 44
Judicial complaints 45
Statutory time limits 47
Punishment of judges and officials 48,52
Ordeal 49
Fines and imprisonment 50, 52
Serving a prison term in place of another person 51
Juvenile delinquency 92

The structure of the Ain is by no means coherent. Quite a few articles actually could have been
better subsumed under one heading (for example, Art. 3 and 4, 61 and 62, 131 and 133). There
are additional laws, sometimes also called aina, within Articles?® or incorrect sequences (e.g.,
Art. 48). Contradictions, for instance between § 59.1 and § 59.2 remain unnoticed as well as dou-
blings (§§ 76.2 and 15-16). There are also stylistic discrepancies. Art. 1, for example, substan-
tiates its prohibition of investment in foreign countries in an anecdotal style through cautionary
tales. The vocabulary is not standardised either. For one reference object, often two terms, one
derived from Sanskrit and one from Persian, are used, as in the case of ‘king’, interchangeably
referred to as raja or sarkara.

The Sources of the Ain

‘The Ain has been prepared in accordance with the scriptures (Sastra), policy (niti) and customary
practices (lokaka anubhava)’ (§ 1.1).? Among the three sources of law from which the Ain itself
claims to be derived, the influence of the Dharmasastra on the Ain is not evident as far as direct
quotations from the Dharmasiitra, Dharmas$astra or Nibandha texts are concerned. Nowhere

28 §§1.26-27; 18.21; 23.31,35, 38; 27.14; 33.16-17; 35.34-38; 38.9-11; 50.31-35; 69.11-12, 107.9-12; 114 and
116-121; 132-133, 146150, 160, 167.

29 Cf. Hodgson (1836: 123): ‘Custom or precedent is the law in many cases; the Dharmashdstra, or sacred
canons, in many more; and the decision of numerous cases depends almost equally on both.’
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do such texts seem to have been used as a reference. However, rules and principles from the
Dharmasastra are indirectly applied,* shown, for instance, by the fact that religious matters had
to be decided by (learned) Brahmins, as the institution of the dharmadhikara evinces. Given the
wealth of empirical cases dealt with in the Ain, it is also widely a codification of customary law
(acara) rather than a deducted application of Hindu, Islamic or Western law. Despite the strong
influence of Persian legal terms stemming from the Moghul administrative system and occa-
sional English loan words, the legal norms, especially in the fields of private or religious law, are
mainly grounded in local practices.

The question of the implementation of the Brahmanical legal scriptures in social and legal
practice and its codification has long been discussed.’® R. W. Lariviere (2004: 615) aptly
points out that the Dharmasastra was never supposed to be codified law, but only to provide
guidelines for legal practice, and Davis (2008: 317) concludes that ‘(s)acred texts were not
normally sources of positive law, but rather of jurisprudential training’. In Nepal, too, many
normative texts have been transmitted, but almost no historical material on the legal practices
has survived (Michaels 2010: 61). However, certain norms from the Brahmanical legal texts
have been incorporated in the Ain. For example, the Ain defines the protection of Brahmins,
women and cows as directive state principles and Nepal as the only remaining Hindu king-
dom in the Kali era, where Brahmins, women and cows are protected—in contrast to Hin-
dustan, which is polluted by the British and Muslims in the eyes of the Nepalese Brahmanic
orthodoxy. Moreover, following Brahmanical norms and practice, e.g. Gautamiyadharmasiitra
(GDhS) 21.1-3, Manusmrti (MDh) 11.55-9, the Ain exempts Brahmins, women and a certain
category of ascetics from the death sentence, regardless of what crime they commit (§§ 64.1
and 3-4).3

A comparison between the Ain and the Manusmrti as an example of a Dharma$astra text
reveals similar findings for death and mourning regulations. The Ain focuses on the death
and mourning rituals in Articles 95 ‘On Carrying a Corpse’ (murda uthaunya), 96 ‘Reporting
a Deatl’ (maryo bhani sunaunya) and 97 ‘On Observing Impurity’ (@sauca varnyako). The rules
regarding the carrying a corpse can be summarised as follows (see the Table 3).

It is obvious that the Nepalese law-givers used the Manusmrti or similar texts, although they
did not mention them verbatim. It appears that Manu’s norms of mourning became almost com-
pletely valid in the Ain. These formed the models for extensive legal application of mourning
rules. The principles of purity and impurity were enforced by the Ain, and perhaps the dharma-
shastric norms have never before as intensively become a real law text, i.e. codified and applied
law. Thus, the principles of mourning in the Ain are certainly dharmashastric, but the Ain is much
more detailed in its regulations. To mention just a few instances: the observances for the subjects
after the death of a king (§§ 97.1-2); observances after the death of second wives, concubines,
female slaves and maids (§ 97.3); refusal to perform the death rites (§ 97.4-5, 8, 10, 64); death
of stepmothers (§ 97.21), affine relatives (§ 97.22), half sisters and half brothers (§ 97.9, 23),

30 For example, someone who unintentionally kills a cow is instructed to undergo penance in accordance with
the customs and holy scriptures (nitismrti) (§ 66.4).

31 See, for example, Rocher 1993, Lariviere 2004, Davis 2008 and Michaels 2010.

32 Cp. also RSE 15 and NyaV, p. 189.
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Table 3: Rules regarding mourning in Manusmrti and the Ain

Topic MDh, ch. 5 Ain, Art. 97
Equation of death and birth impurity 58 13-16,
34-35, 39
Mourning periods of 1, 3, or 10 days depending on kinship ties 59 22-32 et
passim
Burial of children before name-giving ceremony (namakarana) 68-70 12,17
Impurity at the death of a guru or teacher 65, 80-82 27
Low impurity after touching the corpse at the cremation 64, 85, 87, 32
91
Difference between a death and the receipt of the news of death normally 75 20f1f.

does not extend the mourning period

Additional death or birth in the mourning period does not extend the mourn- 79 36ft.

ing period

No impurity for kings and warriors 93-98 4345
Restrictions regarding food, bathing and sleeping on the ground during the 73 56-57,62
mourning period

Days of mourning in the case of the death of a pregnant woman 66 11
Taking food in a house affected by death impurity 101 56

wives of low caste, remarried women or wives taken after adultery (§ 97.25), family priest, fic-
titious kinsman (mita), step-daughter or -son (§ 97.27); adopted son or foster parents (§ 97.28),
slaves and bondservants (§ 97.30), and family members who have become or are renouncers
(§ 97.32-33); death impurity for the king, ministers (§ 97.43), soldiers (§ 97.44) physicians and
other professionals (§ 97.46); pregnant women: burial of the child (taken out of the womb) and
cremation of the woman (§ 97.52 and 65); assumed death of missing persons (§ 97.53). The
Manusmrti, on the other hand, lists only a very few cases that are not also dealt with in the Ain:
loss of semen (§ 5.63), miscarriage/abortion (§ 5.66), the death of a fellow student (§ 5.71),
and the death of an dcarya or srotriya (§ 5.80-82). How detailed the regulations of the Ain are
becomes evident when one looks at the mourning periods for kin and other persons. In this
regard, the Ain not only incorporates norms from the Dharma$astra tradition, but also systemat-
ically enlarges their scope to hitherto unregulated cases.

References to dharmashastric norms and institutions can be found in several other instances.
The usages of the term dharma or jatako dharma (dharma of one’s own caste) in the Ain are
examples of of transferring established Brahmanical varnasramadharma norms into the Ain
without directly quoting the sources involved. For example, MA, § 0.1.24 and § 0.1.26 regulate
that a king or prime minister who deviates from his caste’s dharma should be dismissed from
his throne or post. Section 89.36 directs persons who are in householders’ (grhastha)-dharma
and belong to the Brahmin, Rajapiita, Sacred Thread-wearing or Ksatriya castes not to hear the
initiatory mantra from an ascetic. Moreover, the Ain encourages the subjects (§ 97.32) to collect
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religious merit* by voluntarily carrying, disposing of or burning the dead bodies of those who
die without leaving any heir or property behind. The Ain emphasises that such a voluntary act
gives a person religious merit equivalent to that gained by performing a huge fire-sacrifice
(§ 97.32). Even the daily code of conduct introduced in the Ain, such as paying obeisance (§ 98),
is indirectly based on the shastric injunctions that a younger person should greet an elder per-
son in the prescribed manner (cp. Apastambadharmasiitra 1.13). Similarly, the food regulations
extensively dealt with in the Ain (§ 87) reflect the bhojyabhojya (edible and prohibited food)
concepts laid down in the Brahmanical legal scriptures (see for example, ApDhS 1.16 and 1.17
and MDh 4.207-17).3* Moreover, the Ain (§ 51.2)—in line with the injunction of the Dhar-
masastras*—bans women from touching a statue of Visnu.’ The examples given suggest to us
that the authors of the Ain consulted the Dharmasastra texts, without specifically referring to
them, mostly the articles dealing with caste, purity and pollution.

Nevertheless, the Ain demonstrates that the political actor(s) who commissioned the law
code thought beyond the deeply-rooted Brahmanical legal scriptures and customary practices
when they drafted certain parts of the law code (especially those concerning land, taxation,
civil administration, and occupational choice) in an attempt to attain a homogeneous legislation
which was unanimously applicable to the subjects. For example, the Gautamiyadharmasiitra
(GDhS) specifies certain duties for all four classes: all Twice-Born classes have to fulfil the
duties of carrying out studies, sacrifices and oblations, whereas Brahmins have the additional
duties of teaching the Vedas, sacrificing for others and accepting gifts (GDhS 10.1-2), and the
King and Ksatriyas should fulfil the duties of protecting all creatures, imposing punishment in
order to maintain justice, and supporting Vedic Brahmins, those who are not able to work, novice
students and those who are exempt from taxes (GDhS 10.7-12). MDh (3.64 and 4.11) empha-
sises even more that respectable families quickly lose status if they practice crafts, engage in
trade and so forth, and it prohibits Brahmins from following any worldly occupation, other than
the pure and upright things proper to them. Similarly, the caste reformation of King Jayasthiti
Malla (r. circa 1382-1395) follows the Brahmanical varpa-system described above.?” However,
the Ain—unlike the varna-system of assigning profession according to the caste status of a per-
son—explicitly states:

33 For example, MDh 4.239-42 explains why it is important to collect merit (dharma) which is not only useful
for this world but will be an ‘escort in the next world’.

34 See Olivelle 2002 for a comparative study of the shastric concepts of prohibited food.

35 See for example, Nir pp. 240-1.

36 It seems that such a ban on women from touching a sivalinga and (statue of Visnu) started an intense dis-
course in the Nepalese royal court after the Ain was put into effect. Since the issue possibly could not be
resolved by the pundits in the royal court, it was forwarded to a dharmasabha in Benares (a major hub for
interpreting the Brahmanical texts at that period). A report-letter sent from one of the pundits of the Nep-
alese royal court who brought the issue to the dharmasabhd, to Prime Minister Janga Bahadura Rana from
Benares in 1863 tells us how vigorous the debate was to give a decision on ‘whether a woman can worship a
Sivalinga by touching it or not’. The pundits in the dharmasabha could not unanimously agree on a decision
thus, one group decided that a woman is allowed to worship a Sivalinga by touching and the other group
decided against it. At the end, the issuer of the letter recommended the prime minister not to believe the
‘corrupt pundits’ but to continue what has been so far practised in Nepal (this topic has been extensively dealt
with in Michaels 2018: 271-92).

37 NyaV, p. 269, see parallel in NarSm 18.47.
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Occupation is not governed by caste [membership]. [The members of] all Four Varnas
and Thirty-six castes may sharpen tools, make shoes and clothing, work in mines, refine
gold, fire brick kilns, pursue the potter’s trade, prepare leather for mdadala drums or do
any [other] work as a profession, or earn a living by engaging in commerce. Nobody shall
lose his caste status. (§ 31.7)

What is striking in the above passage is that, contrary to both shastric and customary practices,
professions such as cobbling, tailoring and blacksmithing used to be carried out by Water-unac-
ceptable and Untouchable castes in Hindu customary practice (§ 160). It shows that the Ain is
fundamentally liberal in terms of letting people choose or change their profession at their own
wish, although the profession (jivika) used to be one of the essential elements of protecting the
social and religious purity of a person in the Hindu scriptural and customary context.

The changing notation of divine kinship in the Ain*® suggests that the Rana rulers displayed
a certain openness to Western forms of polity. Janga Bahadura’s visit to England and Paris in
1850 shows his desire to understand Western ideas and political practices, which led not only
to a certain legal reform, but also to certain administrative and economic reforms (Regmi 1988:
77-179). The Ain does not directly refer to any British or other western legal system, but how
the idea of drafting such a code emerged in an isolated place like Nepal needs to be examined.
The legislative checks and balances between the monarch, prime minister and the Kausala are
clearly demarcated in the Ain. On the one hand, any form of executive power has been removed
from the monarch; on the other hand, the prime minister can still be checked by the king in case
of any deviation from the Ain, and the bharadaras in their turn by the prime minister (§ 0.2.21).

It can therefore be argued that one of the indirect sources for the emergence of the Ain
was Janga Bahadura Rana’s inspiration through the British parliamentary system, which he
had looked at quite closely on his state visit to Europe. For example, in the account of Janga
Bahadura Rana’s journey to Europe,” it is recorded how the Nepalese delegation understood
the contemporary British political institutions which resemble the provisions in the Article ‘On
Royal Affairs’ in the Ain (§§ 0.2.1-2). It is clear that Janga Bahadura Rana did not directly
borrow provisions from the British legal system for the Ain, but he was visibly inspired by the
concept of the British rule of law in preparing its overall framing.

Another major source of the Ain, as declared in the Preamble, is customary practice and
previous legislation.* One of the remarkable examples of consideration of the changes in cus-
tomary practice in the Ain is the raising of the status of Mecya caste from Water-unacceptable
to Water-acceptable. Since the subjects of the Gorkha realm previously did not accept water
from the members of this caste, considering them Water-unacceptables, the issue was brought
before, and decided by, the Kausala. The verdict of the Kausala raised the status of the Mecya
caste by referring to the following customs: (1) water from Newar, Magara, Gurunga, Bhote and
Lapacya is also accepted in the country, although they, too, consume buffalo, pig, chicken, cow

38 See Cubelic/Khatiwoda 2017.
39 See Whelpton 1983: 177-88.
40 See also Adhikari 1976: 107, Hofer 1979: 41 (2004: 4) and Michaels 2005: 7.
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and elephant meat; (2) earlier water was accepted from Mecya caste members and their sons and
daughters were brought to the palace as slaves; (3) they do not accept water from the members
of the Water-unacceptable and Untouchable castes and Muslims, they respect Siva as their God,
therefore they are the caste whose path is Shaivism (§ 89.49).

Another example is the extensive inclusion in the Ain of the customary practices of Newars
with regard to illicit sexual intercourse and divorce (Art. 144-5). And several instances allowing
a guilty person to purify himself or herself or to carry out a funeral ceremony, or mourning or
marriage rites of his or her kinsmen, following his or own caste’s customs,*! give a clear picture
of the extent to which the Ain was based on the customs practiced.

Additionally, the Ain includes several pre-existing sets of legislation among its sources. For
example, the Ain refers to the land measurement units and the system set up by King Jayasthiti
Malla*? as the standard (§§ 2.38 and 40). It also gives some direct references to the regula-
tions promulgated by King Prthvinarayana Saha in 1768 (VS 1825) on treason (§ 0.2.23) and
confiscation of land grants such as sadavarta, guthi, birta or the like, and reconfirms them
(§8§ 33.16—17). Similarly, it includes the regulation laid down in one of the previous lalamohoras
in 1822 (VS 1879), through which the Magara caste group is upgraded from Enslavable status
to Non-enslavable (Rajendra Saha VS 1879).

It is probable that the administrative manual of Ujira Simha, nephew of Mukhtiyara
Bhimasena Thapa and governor of Palpa, of 1822, served as another source for the codification
of the Ain. This Ain of Ujira Simha (Uj-Ain) prepared the intellectual ground for legal codifi-
cation in that it not only records local customs, but also formulates advice for the reform of the
judicial system.* Since the regulations are formulated as recommendations without any binding
legal force, the text is to be considered an administrative handbook, rather than a proper legal
code (Fezas 1999: 1281-1282).* Many of the rules of Uj-Ain had a direct influence on the Ain;
for example, the Uj-Ain proposed to strengthen the law of evidence during the judicial proce-
dure and to enhance the independence of court decisions, directing the government employees
to understand fact, investigate the case, let offenders confess their crimes before imposing pun-
ishments (Uj-Ain 1.3-5 and 4.1-4). In the Ain we find the same provisions for the interrogation
of accused persons and the procedures for the imposition of punishment (§ 2.37). The drafter
of the Uj-Ain, Ujira Simha, explicitly indicated that he had observed the British court system
before preparing his code-like legislation. This indicates that he must have been influenced by
the colonial legal system.

The Jangabahaduristhiti (JBS) is not explicitly mentioned in the Ain, but it seems that
its Brahmanical norms have been considered. Thus, it chiefly topicalizes rituals of initiation
(vratabandha), marriage (vivaha), annual death rituals (sraddha), adoption (dharmaputra), the
reception of inheritance by a widow (bidhuva amsadhana), property partition (amsSabanda),

41 § 8717-19, 21, § 90.6, 12, 13, § 94.14, § 97.20, 40, 64, 66, § 103.1, § 104.1, 3-6, § 10518, § 127.4, § 139.5,
§ 145.34, § 154.3 and § 160.7-8

42 Cf. Slusser 1998: Appendix III.

43 An edition of the Uj-Ain was prepared by D. Panta (VS 2048 [1991]). An edition and French translation can
be found in Fezas 1999-2000.

44  The regulations of Uj-Ain on homicide are discussed below in the section ‘Murder’ under ‘Criminal Law’.
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penal taxonomies, purity regulations and adultery. It also regulates the act of widow burning
(sat7 jalaunu) and the related annual death ritual. The JBS was drafted and actuated roughly three
months before the initial publication of the Ain by the order of Janga Bahadura Rana* for the
specific applicability of the document contents to the Mithila migrants inhabiting the southern
part of Nepal and India, who later migrated to the Kathmandu valley (Bista 1972: 21). Since the
JBS declares that Nepal was viewed as a ‘foreign land’ by Maithili Brahmins whose social and
ritual regulations are presented as different from—if not incompatible with—contemporaneous
Nepalese Brahmin groups, we can safely assume that the JBS was issued with the particular aim
of preventing unfamiliar customs gaining a foothold in the region.*® A similar development is
traceable in the Ain: the judges stationed at the courts in Tarai are exhorted to carry out judge-
ment in accordance with the customs practiced in the respective places, provided that the dictum
of the Ain is not directly contradicted (§ 165.2). The Ain also recognises extradition treaties
concluded between the Nepalese and foreign governments as legally binding (§ 68.23). Verdicts
delivered before the promulgation were still considered valid and could not be repealed on the
basis of the new legal framework (§ 45.7).

State Law and State Formation

The history of modern state formation and legal codification are inextricably connected. It is
through the legitimacy of legality that the state is able to constitute itself as a sovereign entity
which is formally detached from the wider society (Jessop 2016: 8). The Ain fits into this pat-
tern. The preamble elevates state legislation to the sole source of legal authority and mandates
all government representatives, including the king and prime minister, to adhere to the political
procedures enshrined in the Ain. On a conceptual level, this is not only a major departure from
the legal cosmology of Dharmasastra, where royal legislation played a comparatively marginal
role among the sources of law (Davis 2010: 25; Lingat 1993: 256) and law in general is consid-
ered a derivative of the residual, all-pervading category of Vedic authority (Davis 2010: 28), but
also from the relations of mutual legitimation between king, deity, Brahmin and ascetic which
shaped the pre-modern Nepalese polity (Burghart 1996). It is, therefore, tempting to approach
the Ain as a decisive step in the emergence of the modern Nepalese state; an interpretation,
however, which would obscure the fact that legality in the Ain is much more an instrument of
consolidation of traditional institutions and sources of authority than one of restraining them. It
is the infusion of ‘legal-bureaucratic rationality’, to put it in Weberian terms, into the existing

45 See the opening stanza: After having bowed down [my head to the feet of] both Janaki and Ramacandra,
resemblances of clouds and lightning and the remaining Maithilt [population], I shall explain the regulations
decreed with regards to them. [It is executed] in the language of the country (i.e. Nepali) for easy understand-
ing by the order of Janga Bahadura, who is the Indra of Gorakse$vara (i.e. King Surendra), who has mani-
fested as a dharma-statue, who is born into royalty (lit. born of prince), who is a creature of all cast-specific
duties (varnadharma) and who is great and excellent).’

46 It has been explicitly stated: ‘The settlement of the Maithili Brahmins in the kingdom of Nepal constitutes an
alien influx. Since there is concern that there might appear irregularities in the customs practiced by Maithili
Brahmins by the adoption of the customs of the alien people [...]" (JBS, colophon).
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relations of caste, kinship, gender and surplus appropriation which gives the legal regulations in
the Ain their characteristic shape. In the Ain, it is legal modernity that is traditionalised, and not
tradition that is modernised.

Furthermore, there is a considerable hiatus between the Ain’s normative promises and the
socio-legal realities: Janga Bahadura Rana’s state was not a constitutional state based on a civil
society. There was neither a legal citizenship nor political freedom or political parties. It was
essentially a patrimonial state, in which the Ranas had a de facto private right of ownership
over land and people. In this sense, Janga Bahadura was not primarily concerned with its sub-
jects, but with benefices and the increase of state income, which at the same time was essen-
tially his income and that of his clan. Janiga Bahadura did not do very much for the people in
his state. Despite some attempts, there was no system of social welfare supported by the state.
There were neither public schools nor hospitals. The following brief analysis reads the Ain as
the crystallisation of socio-political struggles surrounding the Rana state-forming project in
terms of four dimensions: the state apparatus, the population, the territory and the idea of the
state as such.*’

State Apparatus

As the embodiment of the Rana state project, the Ain evinces two different, but interrelated
strategies of state formation. On the one hand, the regulations reveal an attempt to institution-
alise a highly bureaucratised and impersonal nucleus which is depicted as being separated from
society and following an autonomous set of norms and interests.*® On the other hand, outside of
this ‘core state’, the Ain recognises and co-opts the authority of a wide array of social groups and
actors, ranging from landowners to local judicial bodies.

The inner layer of ‘autonomous’ statehood is created through the following measures:

» Institutionalisation of authority: office and office holder were separated and legal bound-
aries drawn for both the king’s and prime minister’s powers. Overstepping these bounda-
ries could be punished by being relieved of office (§ 0.1.34). Additionally, the Ain refers
to a roll of succession for the monarch (§§ 0.1.1-11, 17) and prime minister (§ 0.1.26)
which was intended to guarantee a peaceful transfer of power. Legal legitimacy, there-
fore, was supposed to supplement legitimation on the basis of birth rights or charisma.

* Separation of powers: the Ain undertakes initial steps to establish a conceptual separa-
tion between legislature, executive and judiciary. Amendments or modifications to the
Ain required the approval of the Kausala (see Preamble). Furthermore, neither king nor
prime minister was allowed to intervene in the judicial decision-making process (§ 45.2)
or corrupt the judgements (§ 0.2.16). Verdicts were supposed to be based only on the
authority of the Ain. If that was not possible, the case had to be referred to the Kausala
and the Ain was to be amended accordingly (§§ 35.11-12).

47 These four elements are taken from Bob Jessop’s theory of state, by which the following brief analysis is
informed (see Jessop 2016).
48 For the Rana bureaucratic system, see Edwards 1977.
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* Restriction of royal powers: even after the usurpation of Janga Bahadura Rana, the
Nepalese state remained formally a kingdom, although the king’s power was considera-
bly reduced. Throughout the Ain, the prime minister’s position is stronger than that of the
monarch; he is even entitled to dethrone the king under certain circumstances. Without
the advice of the prime minister, the king is, for example, not allowed to breach agree-
ments with British India or China. If he does so or is otherwise found guilty of seditious
actions, he is to be dethroned (§ 0.1.17). The same applied when the king became men-
tally ill or suffered from other serious diseases (§ 0.1.24). The royal right to pardon was
dependent on the consent of the Kausala (§ 0.1.20). Prime minister and r@jaguru could
even give an official reprimand to the king for inappropriate actions. (§ 0.1.21). Nonethe-
less, the king retained a protected position. In contrast to the prime minister, he and his
family were exempted from capital punishment, whereas the prime minister could still
be executed, for example for an attempt to usurp the throne (§ 0.1.31) or in the case of
treason. Interestingly and in deviation from Dharmasastra rules, a Brahman who killed
a king could be sentenced to death (§ 0.1.25).%

* Definition of a raison d'état: In terms of foreign policy, the Ain formulates higher state
interests. Friendly relations with Great Britain and China, a necessary precondition for
Nepal’s survival as an independent state, became a directive of state policy (§§ 0.1.17,
0.2.10). Moreover, selling land to non-Nepalese residents, which would have endangered
the country’s territorial sovereignty and integrity, was highly restricted, even for the king
(8§ 01.34).

* Recognition of the exclusive territorial sovereignty of other states: the state relinquished
the authority for criminal persecution in the case of homicide if it was committed by the
British resident or Chinese envoy (§ 0.2.17) or else committed by anyone inside their res-
idences (§ 0.2.18). Nepalese subjects found guilty of a crime on foreign territory were to
be extradited (§§ 30.15, 68.23). It suggests that basic norms of the emerging international
state system—the acknowledgment of the territorial principle of criminal persecution
and the extraterritoriality of embassies—were enshrined in the Ain.

»  Allocation of exclusive resources to the state: the Ain tries to establish a more secure and
independent resource basis for the state. It was prohibited to convert land reserved for
government officials (jagira) into donations to private persons or religious endowments
(§ 2.58), and the state treasury was explicitly protected from the private enrichment of
the prime minister (§ 6.1). Refined bureaucratic procedures in rent and tax assessment,
monitoring and collection were put into force to increase the state income (Art. 6-7).
However, all these measures by no means posed a major challenge to the overall patri-
monial framework controlled by the Rana family.*

*  Creation of a hierarchical, impersonal and routinised bureaucracy (see Public, Adminis-
trative and Fiscal Law): elaborated control and supervision mechanisms were established

49 The changing notion of kingship in the Ain is explored in more detail in Cubelic/Khatiwoda 2017.
50 For example, § 0.2.12 indicates that the members of the Rana family were entitled to receive newly con-
quered territories at least partly birta if given by the order of king.
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to prevent the misappropriation of funds. Additionally, several regulations explicitly pro-
hibit the misuse of authority, corruption, and favouritism of state officials of all ranks and
offices (§§ 8.10, 9.6-7, 37.6, 39.14, 4013, 45.17, 48.22, 50.9, 53.1).

However, contrary to these attempts to impersonalise state power, local authorities played a vital
role in the state’s government strategy. Birta holders and trustees enjoyed considerable judicial
autonomy (§ 45.1), noble subjects were empowered to carry out state functions on the basis of
ijara and theka contracts (§ 6.2), councils of elders were recognised institutions in legal pro-
ceedings (§ 35.16) or commercial transactions (§ 18.1), household heads could exercise disci-
plinary powers over their dependants (§§ 80.7 and 11) and family members (§ 59.1) and local
community leaders were co-opted by the bureaucracy through the official appointments as thari,
mukhiya or ndike and the transfer of tax collection rights and judicial competences. The state
apparatus as envisioned in the Ain could be read as the attempt to reach an institutionalised
compromise between various antagonistic internal and external socio-political forces: a weak
monarch, who is nevertheless formal head of the state, a powerful prime minister who is eager to
give the impression that the exercise of his broad powers is restricted by law, a feudal land-hold-
ing class which strives to put its privileges on a solid legal foundation, a political elite which
tries to strengthen the state in order to guarantee Nepal’s autonomy and the pressure from the
hegemonic British colonial state in India for consolidated borders and Nepal’s integration into
the colonial state system.>!

Population

The rise of modern state power is associated with the homogenisation of the pre-modern patch-
work of communities and overlapping loyalties into monolithic nations, the production of
individualised, self-regulating subjects and the neutralisation of mediating social or religious
authorities which obstruct the state’s comprehensive control over its subjects. Although the Ain
as a legal code is a strong manifestation of the modern juridical power which is connected to the
state’s growing assertion of sovereignty, the formation of the Rana state took a different path with
regard to the practices of governing its population. It is not the individual as bearer of universal
rights who is the target of state policies, but the person as part of his or her caste group, kinship
networks and household structure. In its Preamble, the Ain guarantees legal certainty, but not
legal universalism. Laws differ according to one’s caste status, but are the same for all members
of a particular caste. This unique blend of legal relativism and legal uniformity, which departs
both from the context-sensitivity of the jati- or desadharmas of the Dharmasastra tradition and
the formal universalism of ‘Western’ legal modernity, is captured in the phrase of the Four
Varnas and Thirty-six castes (e.g. §§ 1.13, 6.8, 25.5) which addresses the population as a social
totality internally differentiated along caste lines.”? This observation requires clarification in
three respects:

51 On the external pressure to define state borders, see Michael 2012.
52 The structure of the caste system envisioned in the Ain and the social codes it rests on are presented in detail
below in the section on ‘Caste and family law’.
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First, the validation of caste groups as legal categories does not imply that the state withers
away in the face of an overly powerful society and that the legal recognition of social institutions
is a concession to said society’s predominance. In the Ain, social codes of purity serve rather
as an entry point through which state power is channelled.>® Pollution is put to work in favour
of the government in several regards. The transgression of purity rules empowered the state to
extract considerable fines (Rupakheti 2016: 76), to enslave people, thus supplying state author-
ities with cheap labour, and to subject the population under a disciplinary regime. The state
also reserved the right to change the status of certain caste groups. In such cases, manipulating
the caste hierarchy became a tool for the state to integrate ethnic groups or gain access to their
services. A prominent example is the elevation of the Limbus to the rank of a Non-enslavable
caste to ensure that they remained available for military recruitment (Hofer 1979: 182/2004:
164; Rupakheti 2017: 184).

Second, the state also reserved the right to exempt certain social practices from purity con-
siderations, such as vocational choices (§ 31.7). In this case, its deep involvement with the inter-
nal workings of the caste structure enabled the state to redraw the boundaries between economic
activity and religious or customary law.

Third, the establishment of a ‘national’ caste system does not imply that the norms of the
Brahmanic orthodoxy were imposed on the diverse and multireligious society in every respect.
Except for certain offences against Brahmanic values, such as killing cows, which were uni-
versally punishable, the Ain explicitly protects even the customs and beliefs of the country’s
religious minorities:

All Sacred Thread-wearing castes [such as] Upadhyaya Brahmins, Rajaputa, Jaisi,
Ksatriya etc., Non-enslavable Alcohol-drinking, Enslavable Alcohol-drinking castes, as
well as the European and Muslim castes, Water-unacceptable but Touchable, or Untouch-
able castes, [all these castes] may, in the entire Kingdom of Gorkha, perform any act that
is in accordance with their family traditions and beliefs and leads to the dharma, except
for cow slaughter. Nobody shall be enraged about such matters. If somebody becomes
enraged or quarrels and comes to complain in a kacahart office about such matters, this
person who is thus disturbing the religion of others shall be fined 100 rupees. If he does
not pay the amount of the fine, he shall, in accordance with the Ain, be imprisoned. If
a clash occurs, leading to the death of any person, [the culprit] shall be executed—taking
life for life, provided the guilty person belongs to a caste that can be sentenced to death. If
this is not the case, his share of property, in accordance with the Ain, shall be confiscated
and he shall be punished by damala. (§ 89.1)

The second major institution which is validated through the Ain is the household with its

varying legal statuses for legitimate and illegitimate wives, offspring or servants. On an ide-
ological level, consolidating the micro-household as the societal core unit reinforced the idea

53 On the instrumentalisation of orthodox social regulations for political and fiscal ends in early modern Indic
polities, see Guha 2013: 130. The legal system of 19%-century Nepal fits well into this pattern.
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of the state as a macro-household, along with the socio-economic hierarchies and modes of
exploitation attached to it.>* The codification of the joint family as a property-holding unit,
too, served the fiscal interests of the state, especially by defining the liability for defaults in
rent payments (§§ 7.5, 7, 9; 52.35) or the state’s entitlements to escheatable property (§ 28.9).
Furthermore, the household was also obliged to take care of the maintenance of its mem-
bers and dependents and thereby contribute to overall social cohesion, welfare and order
(§8 101.7-8 and 107.4).

The state in the Ain appears as an institutional ensemble which is deeply embedded in its
wider social environment.> It is, therefore, a difficult analytical task to differentiate those con-
stellations where social conflicts and structures translate into the state apparatus from those
where the state acts as a semi-autonomous entity, appropriating or manipulating social institu-
tions to extend its sway over society.

State Territory
The state territory in the Ain is envisioned as a spatiotemporal unity whose geographical exten-
sion is often expressed in the formulaic phrase ‘from the east of the Mahakalt to the west of the
Meci river, in Madhesa and the hill region’. In the Ain, jurisdiction is claimed for even distant
territories such as Madhesa or Tibet (§ 35.23). This spatial unity is clearly demarcated from
other sovereign political entities. The acknowledgement of borders and thereby of the sover-
eignty of other states is evident in several regulations which, for example, prohibit the estab-
lishment of endowments or discourage other investments abroad (§ 1.1) or forbid land sales to
foreigners. The state territory was not only integrated in a spatial, but also in a temporal sense.
The time within which documents (§ 7.14) had to reach the capital was regulated in detail, which
is an interesting indicator for the speed of inter-bureaucratic communication and information
flows that the Rana state aimed to establish.>

Spatiotemporal integration did not mean that there was free circulation of people or goods.
A person who wanted to settle in the Tarai was required to obtain a travel permit beforehand
(§ 33.14) and certain goods were only to be sold in government granaries (§ 6.17). However, the
territory governed did not form a homogeneous legal and jurisdictional space. Separate regula-
tions for the different provinces of Madhesa, Tarai (Art. 165) and Nepala, including the cities of
Kathmandu, Bhaktapur and Patan, existed. In many cases, these plural legal arrangements were
an instrument of territorial integration, especially in border territories. For the Tarai, the legal
differences were substantial. The judges stationed at the courts of Tarai were exhorted to carry
out judgement in accordance with the established customs, provided that the provisions of the
Ain did not directly contradict these.

54 The manipulaton of kinship ties was also instrumentalised for the consolidation of Rana rule (Rupakheti
2017: 182).

55 Rupakheti (2016: 80) argues that the combination of both variables—the accommodation of local power
relations and the socio-legal control exercised by the government—were crucial for the constitution and
consolidation of the sovereignty of the Gorkhali state.

56 On the Ain as an attempt to centralise information next to other resources, see also Rupakheti 2017: 177.
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However, such legal pluralism was mainly confined to minor offences. With regard to com-
mercial and criminal law, the general regulations were enforced, even in the Tarai:

Throughout the districts of Madhesa and Terai, east from the [river] Mahakalt and west
from the [river] Meci, legal cases concerning anyone from Madhesa or the hill region in
matters relating to incest, enslavement, sexual intercourse between persons from supe-
rior and inferior castes, or in caste-related issues, or matters pertaining to contamination
through cooked rice and water, shall be settled for people from Madhesa according to
what has been practised from earlier times to the present day. If a legal case arises which
[can neither be settled] according to [the customs] practised from earlier times, nor can
it be settled according to the Ain, it shall be referred to [the Kausala] in writing, as shall
all such cases. [The Kausala] shall investigate the [matter] of the written document and
shall introduce [any required new law]. Action [regarding such a case which is referred
to the Ain Kausala] shall be taken according to the instructions given [by the Kausala].
(§ 165.2)

In Surkhet or Morang, special laws for government loans, subsidies and tax exemption were
enacted to attract farmers for the cultivation of these districts (§§ 2.64—65). Under certain con-
ditions, even fugitive slaves became free once they settled there. For the cities of Kathmandu,
Patan and Bhaktapur, detailed building regulations are laid down which indicates a stronger state
presence and claim of governmental regulation for Kathmandu Valley than for other provinces
(Art. 76). Also within the different provinces, the degree of stateness varied considerably, depend-
ing on the division of the territory into different categories of land rights, which in turn entailed
varying degrees of state control. The legal recognition of guthi land can even be read as the inte-
gration of different (divine) forms of spatiality embedded in the state space. These divine spaces
consisting of pilgrimage places, temples, monasteries and seats of deities were interwoven into
a sacred topography which became the foundation of a religiously grounded patriotism. Even
though state territory in the Ain is constructed as a bounded unity, it is not conceptualised as a
linear, flat, uniform space, but rather modulated by different scales of stateness, pervaded by net-
works of alternative spatialities and fractured by the power of societal groups or divine agencies.

The Idea of the State

Even though the Ain reflects aspirations to create more autonomous statehood, the state as
a coherent concept is only partially consolidated. The text displays semantic slippages and ambi-
guities between ‘older’ regicentric and more recent state-centred notions. The three major terms
referring to the polity are sarkara, muluka and raja/rdajya. Whereas in rajya the constitutive
role of the monarch for the state is still expressed, the other two terms are more ambiguous in
that regard. Sarkara designates both king and government and it is, in many instances, difficult
to decide to which of the two entities the term actually refers.’’ The same holds true for the
term muluka, which in the Nepalese governmental discourse refers to the royal possessions

57 Itis an indication that the king is meant if the honorific s77-5 is prefixed to the term.
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and reflects the monarch’s tenurial sovereignty (Burghart 1984: 103). In the Ain, muluka is not
only employed in a more general sense referring to the state territory as a unity over which the
government exercises legislative powers, but appears also in combination with the first-person
possessive pronoun hamrd, ‘mine’ (majestic plural, the Royal ‘we’) or ‘our’ (§ 33.14) which
adds another layer of ambiguity concerning the locus of political sovereignty. Does the pronoun
refer to the ruling king or the three representatives of the royal family who enact the Ain in the
Preamble, and does it still express royal sovereignty? Does it refer to the members of the Ain
Kausala, the representative body of the state elite, and therefore implies the nobility as the true
sovereign? Or does it even refer to the kingdom’s people as a collective entity which would hint
at an embryonic form of popular sovereignty?

There is, indeed, reason to assume that the Ain articulates attempts to create a more cohesive
‘state population’ which is bound to the government through exclusive moral ties. All inhab-
itants of the country, including the king, are expected to be loyal to the state and protect its
higher interests, as the existence of crimes like sedition and treason suggests (§§ 0.2.5-6, 8, 10).
Furthermore, a legal distinction is made between ‘foreign’ and ‘native’ subjects. For example, a
person is required to live on Nepalese soil to acquire land (§ 0.1.34). Even among the Muslim
minority, the legal status differs depending on whether a Muslim belongs to the native commu-
nity of Curaute Muslims, or comes from abroad (§ 159.8). The Maithili Brahmins seem to have
occupied an intermediate position between ‘insiders’ and ‘outsiders’. Although they were per-
ceived as a ‘foreign’ element, they received legal recognition through the promulgation which
accommodated the Maithili Brahmins within the legal system and accommodated their cultural
distinction at the same time.*®

The Ain backs the Rana state project not only by establishing legality as a major source
of legitimation, but also by formulating a moral vision for the state’s nature and purpose: the
state becomes the guarantor for Nepal’s special status as the only remaining Hindu kingdom
in the Kali era, for the integrity of her sacred topography, for the observance of Brahmanical
norms and—by overseeing the guthi system—for the country’s collective spiritual and material
flourishing (§ 1.1). Even though initial attempts to create a ‘proto-national’ state population are
discernible, the moral authority for state power is established through weaving together multi-
ple other sources, such as religious patriotism, monarchical attachments, the attainment of an
earthly and other-worldly commonweal, anticolonial sentiments and the establishment of rule
of law.

The absence of a codified vocabulary of statehood underlines the transitory moment the
promulgation of the Ain represents for Nepal’s political history. As an institutional compromise
under the hegemony of the Rana family, the Ain reflects a polymorphous, only partially auton-
omous institutional ensemble which combines bureaucratic patrimonialism, prime ministerial
autocracy, monarchy and legality, and which rests on tributary-feudal economic relations, caste
and kinship structures, and religious networks. The semantic ambiguities in the text are, there-
fore, a condensation of the political struggles, negotiations and social relations out of which the
Rana state emerged.

58 See JBS, colophon.
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Caste and Family Law

One of the main topics of the Ain is to strengthen the hierarchy of the caste system.”® Nearly
one-third of its Articles deals with problems of caste and family and is concerned with (illicit)
sexual relationships, legal or appropriate forms of marriage and the status of the offspring, as
well as forms of acting against legitimate relations, e.g., adultery (cp. Fezas 1993), prostitution,
rape, incest, sodomy, elopement, etc. Questions of purity and impurity through consuming alco-
hol, violating rules of commensality, death or birth impurity or misuse of the sacred thread also
feature strongly in the Ain.

Caste Hierarchy

Nepal was a Hindu kingdom, but not entirely a Hindu society. The caste hierarchy of the Ain
reflects the ethnic diversity of Nepal in the 19" century, that, more often than not, was different
from the norms of the varna model of a caste society bound together by the Brahmanical govern-
ing notion of pure/impure. However, caste hierarchy is not the only mode of social stratification
the Ain validates. Men who bear the right to kill their wives’ paramours are super-ordinated
to those not allowed to do so; ‘honourable’ ritually married wives to ‘dishonourable’ common
women and prostitutes (vesya)®; masters to slaves and other dependents, landlords to tenants,
and the local nobility and other state officials to ordinary subjects. Of course, patriarchal codes
of gender and age seniority were other criteria for social hierarchisation. These different modes
reified each other and created intersectional forms of discrimination.

Moreover, ethnic groups have their own social distinctions and differentiations. They define
themselves more in distinction to other ethnic groups than through an internal notion of hierar-
chy. This makes them, in principle, socially equivalent and their integration into the hierarchical
caste system difficult. However, the Ain tried to do precisely this, although its norms were cer-
tainly not accepted by most ethnic groups.

The Ain considers these differences between castes and ethnic groups through the correlation
of caste and status. It refers to the caste system by the phrase cara varna chattisa jata, ‘Four
Varnas and Thirty-six castes’. As Hofer rightly remarks, ‘(t)he number 36 stands symbolically
for the multitude of individual castes and certainly lacks empirical evidence’ (Hofer 1979: 115,
2004: 88). In fact, 63 castes (without Newar castes) and circa seven ascetic groups are men-
tioned in the Ain.

This means that most ethnic groups in Nepal are not mentioned in the Ain. In the Nepalika-
bhitpavamsavalt and other texts of the 19 century, 64 castes are listed. In 1966, one researcher
counted 26 castes among the Newar alone; in the census of 1991, 60 castes and ethnic groups

59 The structure and complexity of the Ain’s caste system has been dealt with by the anthropologist Andrds
Hofer in his brilliant study The Caste Hierarchy and the State in Nepal: A Study of the Muluki Ain of 1854
(1979, reprint 2004). For the role of the caste system in the state’s strategies of population governance, see
above the section on ‘Population’ under ‘State Law and State Formation’.

60 In Nepali, this term is used both for women who have had sexual intercourse with more than two different
men and for prostitutes. Whenever the former are referred to, we have translated the term as ‘common
woman’.
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were counted, and in 2011 it was already 125.°! This differentiation is a result of changes in pro-
fession and migrations, as well as status demands, as Rajendra Pradhan aptly remarks:

The ethnic groups, speaking Tibeto-Burman languages such as Gurung, Tamang, and
Limbu, migrated at different times from regions across the Himalaya far to the north and
east, with the Sherpa and some Tibetan-speaking groups having arrived more recently from
the same general direction. The Nepali-speaking Bahun (Brahmin), Chhetri (Kshatriya)
and Thakuri as well as the service caste dalits, collectively known as Parbatiya (‘hill
people’), migrated in from the west and south. The ethnic group known as the Newar is
a composite of several communities such as the formerly forest-dwelling Tharu, Sattar,
and Santhal [and] have probably been around for over two millennia as well, whereas
others such as the farming Maithili-speakers of the eastern Tarai arrived later (Pradhan

2002: 1).

Altogether, then, the country is one of ethnic diversity. Chhetri and Bahun are the largest caste
group (31 percent according to the Census of 2011) followed by Magar (7.1), Tharu (6.6),
Tamang (5.8), Newar (5), Kami (4.8), Muslims (4.4), Yadav (4.0) and Rai (2.3). The identity
of the people of Nepal, however, is not only orientated toward caste (jata/jati), but also toward
region (desa), religion, and social status, even though the Ain was not so much interested in
specifying the individual customs and laws of the various castes and ethnic groups. Instead, it
brought them into five caste groups based on categories of purity and impurity:

)]

(@)

3)

“

(&)

Sacred Thread-wearing castes (tagadhari): mainly Bahun and Chhetris including high
Newars;

Non-enslavable Alcohol-drinking castes (namasinya matuvalt ): privileged ethnic groups,
predominantly Magars and Gurungs, both entitled to join the army;

Enslavable Alcohol-drinking castes (masinya matuvalr): ethnic groups who speak mostly
a Tibeto-Burmese language such as Bhote, Cepanga, Majhi, Danuvara, Hayu, Darai,
Kumala, Pahari, etc.;

Water-unacceptable but Touchable castes (pani nacalnya choi chito halnuna parnya):
castes who deal by profession with impure substances; into this category also fall Mus-
lims and Westerners;

Water-unacceptable and Untouchable castes (pani nacalnya choi chito halnuparnya):
castes who are so impure that they cannot be touched by higher castes and if accidently
touched, the members of higher castes need to purify themselves through expiation or
penance.

This system is based on four symbolic items determining higher and lower status: the Sacred
Thread, alcohol, water (Fig. 1) and cooked rice (see below), which is a social marker within the
groups.

61 Cf. Rosser 1979 [1966] and B. G. Shrestha 2007 for the counting of castes and social groups.
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Wearers of Sacred

Thread (tagadhart)
Water-acceptable
castes
Non-enslavable
Alcohol-drinkers
(matuvalr)
Enslavable
Touchable
Water-unacceptable
castes
Untouchable

Fig 1: Symbolic order of the caste system

On the basis of such categorical differentiations, the caste hierarchy of the Ain looks roughly as
follows (Table 4) even though the position of some ethnic groups is not always clear.

With a few exceptions, the Ain does not specify which caste group (jara) falls under which
caste class (varna). This would have created a number of particular problems. For example, the
alcohol-drinking Ksatriyas in the western Himalayas do not fall under any caste category laid
down in the Ain. Since they consume alcohol, they actually could not keep their caste status as
Ksatriyas wearing the Sacred Thread; nevertheless, they were still regarded as Ksatriyas by birth
in customary practice and the Ain is silent about this issue.

Purity /Impurity as a Status Marker
Interestingly, cooked rice (bhata) is not reflected in Hofer’s scheme of the caste hierarchy,
although he is fully aware of the significance of this social marker:

In principle, the following rules are applicable: 1. The groups of persons from whom Ego
may take bhat, on the one hand, and water, on the other, need not be identical. 2. bhat can
be accepted only unilaterally; water either unilaterally or reciprocally. That is, a) there
are people from whom Ego accepts bhat and water and who also accept them from Ego;
and b) there are others from whom Ego only accepts without being allowed to give them.
3. A prohibition of acceptance may be effective either for a limited period or permanently.
Only between persons belonging to the same caste can a prohibition be short-termed, f.i.,
in the case of a temporary defilement caused by death or childbirth. Permanent prohi-
bitions prevail; the latter instance concerns people who exhibit a slight decline in status
compared to that of other ‘normal’ members of their caste (Hofer 1979: 56, 2004: 21).
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Table 4: The caste hierarchy™ (* = Ethnic group)

1. Caste group of the ‘Sacred Thread-wearers’ (tagadhart)

Upadhyaya Brahmin

Devabhaju (Newar Brahmins)

Brahmins of foreign kingdoms: Terhaiite Brahmin, Bhatta Brahmin, Marhatta Brahmin, Nagara Brahmin,
Gujaratt Brahmin, Maharastrlya Brahmin, Tailangi Brahmin, Dravidian Brahmin, Brahmin of Madhesa
Asala Rajaputa, Rajaputa, Chetri/Ksatriya (‘warrior’)

Asala Jaist Brahmin, JaisT Brahmin, Dotyala Jais, Jumli Jaist, Dui-Linga-Jaisi, Tina-Linga Jaist

High Newar castes such as Tharaghara, Asala Srestha’

Hamala
Bhata/Bhata Jaist
Some ascetic sects (such as Jogi, Jangama, Sannyasi, Sebada, Kanaphatta, Udast and Baghara, etc.)’

2. Caste group of the ‘Non-enslavable Alcohol-drinkers’ (ramasinya matuvalr)

* Gurunga

* Magara

* Ghale

* Sunuvara

* Limbu, Kirati'i

* Newar castes from whose members water is acceptable

3. Caste group of the ‘Enslavable Alcohol-drinkers’ (masinya matuvalr)

* Bhote

* Cepanga

* Danuvara

*Hayu

* Darai

* Kumala

* Pahart

Gharti (descendants of freed slaves), also called Pare Ghartt
* Lapacya (Lepcha)"

* Majht

*Thokrya

* Galahatya

* Newar castes from whose members water is unacceptable

4. Water-unacceptable but Touchable castes (pani nacalnya choi chito halnunaparnya) according to
§160.17

Muslim (Musalamana)

Teli of Madhesa (Oil sellers)

Kasai (butchers)

* Kusle (Newar caste who brush and sweep the courtyards of the palaces, of the houses of high-ranking
officials or in the temples, and play musical instruments in the temples)

Dhobi1 (washermen)

* Kulu (leather-workers)

Christians, Mleccha (European)

Curaute (Muslim braclet sellers, mainly in the Kathmandu Valley)

Kalavara (brewers, merchants)

* Mecya"i
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Table 4: The caste hierarchy™ (* = Ethnic group) (continuation)

5. Untouchable castes (pani nacalnya choi chito halnuna parnya) according to § 160.17

Sarki (tanners, shoemakers)

Kami (blacksmith)

Cunaro/Cunara

Hurkya

Damai (tailors and musicians)

Gaine (singers, players of musical instruments and beggars)
Badi Bhida (singers, dancers and beggars)

Cyamakhala (Newar scavengers)

Kadara (stemming from unions between Kami1 and Sarki)

i The Ain does not extensively classify caste hierarchy amongst Newars. It puts the Hindu Newar priests (Devabhaju) and
foreign (i.e. Indian) Brahmins in the same rank (§ 146.3) and presents a brief hierarchy among the other Hindu Newars
(8§ 1457, 8,9, 10); Tharagharas and Asala Sresghas are placed at the top of the hierarchy after Devabhajus. §res§has are clas-
sified as inferior to Tharagharas and Asala Sresthas and superior to Jyapu, Bida and Udasa. Salami, Nakarmi, Chipa, Mali,
Khusalamusala, Duf, Citrakara and so forth are considered inferior to Jyapu, Bada and Udasa. Only Kasai, Kusle, Kula and
Doma are recognised as Water-unacceptable but Touchable, whereas Pode (Podhya) and Cyamakhala are considered Water-
unacceptable and Untouchable. The Ain does not deal with the Buddhist Bajracaryas and the rest of the Buddhist Newars.

ii They are ranked equal to Tina-Linga-Jaisi, Dotyala or Jumli Jaisi (§ 151.1).

iii The caste status of these two groups, which are mentioned only once in the Ain (§ 124.5), is not very clear, as they origi-
nally seem to have been grouped as enslavable. Cp. Hofer 1979: 124 (2004: 98).

iv Cf. Hofer 1979: 45 (2004: 9), Khatiwoda forthc.; cp. § 89.17.

v The caste status of this group, only mentioned in § 89.49, is not clear.

vi The members of the Mecya caste were upgraded to a Water-acceptable caste in 1860 (§ 89.49).

True enough, the Ain differentiates between edible (bhaksya) and inedible (abhaksya) food.
Nonetheless, edible objects for the lower caste groups may be inedible for the upper caste
groups. For instance, chicken is not edible for the Sacred Thread-wearers, but edible for the
Water-unacceptable castes and Untouchables. Several sections deal with what can and cannot
be accepted from the impure and lowest caste groups. Raw grain including rice, everything
which has not been washed or mixed with water, raw fish, meat, tobacco for the hookah, per-
fume, spice, fruits with a sweet scent, etc. are classified as pure, even if they have been touched
or kept by impure caste groups. A clay vessel is not considered impure unless it is filled up
with water. Similarly, Chinese pots, bottles, glasses and pots made out of wood are pure. Liquor,
chicken-meat, beef and buffalo meat are forbidden for Sacred Thread-wearers. This excludes
he-goat which may be eaten by Sacred Thread-wearers in Nepalese customary law. If an
untouchable touches certain objects, the transfer of his impurity to the receiver can be averted
either by throwing the object away, if it cannot be purified, or by purifying it ritually. Several
objects are acceptable even from the Untouchable caste groups if the object has not come into
contact with water.

In general, the caste status determines the individual’s juridical status, and generally the
rules and regulations of the Ain are valid for all castes within a particular caste group. Only
for the Untouchable caste group is an internal caste hierarchy based on customary distinctions
discernible. The following table presents the internal hierarchy among the Untouchable caste
groups (Table 5).
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Table 5: Internal hierarchy among impure castes!

Caste group and its
hierarchical order

Customary reason

Kasat

since they do not accept food from all other Untouchable castes and the high caste
members accept milk from them (§ 160.11)

Kusle

since they do not accept food from the Cyamyakhala, Pode, Badi, Gaine, Damat,
Kadara, Sarki, Kami, Kulu and Hindu Dhobi and they clean the temple premises and
courtyards of high officials (§ 160.10)

Hindu Dhob1

since they do not accept food from the Cyamyakhala, Pode, Badi, Gaine, Damai,
Kadara, Sarki, Kamt and Kulu, and they do not wash the laundry of Untouchables
(§ 160.9)

Kulu

since they do not accept food from the Cyamyakhala, Pode, Badi, Gaine, Damat,
Kadara, Sarki and Kami (§ 160.8)

Sarki and Kam1

since they do not accept food from the Kadara (§ 160.7)

Kadara (mixture of
Sarki man and Kami
woman)

since they do not accept food from the Damai, but the Damai accept food from them
(§ 160.6)

Damat since they do not accept food from the Gaine and do not accept their offspring as
their fellow caste members if they are born to a Gaine woman (§ 160.5)

Gaine since they do not accept food from the Badi (§ 160.4)

Badi since they do not accept food from the Cyamyakhala and Pode (§ 160.3)

Pode since they do not accept food from the Pode, who consume others’ leftovers
(§ 160.2)

Cyamyakhala since they accept leftovers from the high castes down to the Pode (§ 160.1)

i From Khatiwoda forthc.

The Ain is strictly hierarchical. The punishment is the greater, the higher the caste status of the
victim. It does not place any caste outside the gradation of pure-impure, but the grade of impu-
rity depends on the substance, caste status, consuming and/or touching the impure substances
or the persons offering them and malice, i.e. the question of whether one has consciously or
unconsciously been defiled, and more criteria. Art. 87 (‘Drinking Liquor and Untouchability’) is
typical for these distinctions (Table 6). The basic rule is:

If someone belonging to a Sacred Thread-wearing or a Non-enslavable Alcohol-drinking
caste knowingly, by force, or for no reason (usai) makes a person belonging to a Sacred

Thread-wearing caste consume alcohol etc. or any other forbidden substance which leads
to his caste degradation, his share of property shall, in accordance with the Ain, be confis-
cated and he shall be imprisoned for 1 year. If he pays the fine in lieu of his prison term,
it shall be accepted and he shall be set free. If a person belonging to an Enslavable caste

has made [the victim] consume such things, his share of property shall be confiscated and
he shall be enslaved. Someone who has consumed such things by deception or force shall
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Table 6: Punishments for making somebody consume alcohol etc. according to Article 871

Sec-  Culprit Victim Punishment
tion
15 Sacred-Thread-wearing castes or Non- Sacred-Thread-wearing  confiscation of pro-
enslavable Alcohol-drinking castes caste perty, imprisonment for
1 year and enslavement
16 Sacred-Thread wearing castes, Non-enslavable ~ Non-enslavable 50 Rs
Alcohol-drinking or Enslavable Alcohol- Alcohol-drinking caste
drinking castes
17 Sacred-Thread-wearing, Non-enslavable Enslavable Alcohol- 25Rs
Alcohol-drinking or Enslavable Alcohol- drinking caste
drinking castes
18 Sacred-Thread-wearing, Non-enslavable Water-Unacceptable 12 2 Rs
Alcohol-drinking, Enslavable Alcohol-drinking  but Touchable caste
or Untouchable castes
19 Sacred-Thread-wearing, Non-enslavable Untouchable caste 6 Rs, 1 suka
Alcohol-drinking, Enslavable Alcohol-
drinking, a Water-unacceptable but Touchable
or Untouchable castes
20 Untouchable or Water-unacceptable castes Sacred-Thread-wearing  caste degradation and
or Non-enslavable 3 years imprisonment
Alcohol-drinking
castes
21 Untouchable castes Sacred-Thread-wearing, caste degradation and

Non-enslavable or an
Enslavable Alcohol-
drinking caste

enslavement

i Cp. Khatiwoda forthc.

be granted expiation. If the Sacred Thread-wearing caste member has lied about his caste
and consumed such things, the person who has made him consume such things without
knowing [his caste status] shall not be accused. The caste status of the person who has
consumed such things shall be degraded to a Non-enslavable Stdra caste. He shall not be
granted expiation. (§ 87.15)

These prohibitions are then varied according to the caste status summarised in Table 6.

These instructions show that impurity does not lie in the defilement itself, but depends on
the agents and their caste status. The closer culprit and victim are in their caste status, the lesser
is the punishment. The higher the caste status of the victim und the lower the caste status of the
culprit, the more severe the punishment and vice versa. However, if expiation has been granted
by any court of justice or royal order and executed by the dharmddhikara, or any other judge,
everybody, independent of his or her caste status, becomes pure (suddha).5?

62 Cf. Hofer 1979: 97 (2004: 69); on purification measures and rituals, see Michaels 2005.
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A symbol of the highest status is the Sacred Thread. No wonder, then, that the Ain protects it
in a special way and punishes those who rip it violently off or order it to be removed (§§ 91.5-8).
According to § 911, it is punishable to bestow it on somebody ‘who belongs to a caste whose
members are not entitled to receive the Sacred Thread’.

The social hierarchy was not only based on the purity /impurity notion, but also on paying
respect within the family. Art. 98 states that one should pay obeisance by putting one’s head at
the feet of, and lying flat on the ground before one’s parents, paternal and maternal grandparents
and the guru and his wife. Women had to greet persons to be respected by placing their heads at
the feet of such persons.®

Naturally, death implied impurity, and a number of Articles of the Ain deal with this topic,
especially the Articles on carrying a corpse (95), mourning (97) and making a death known, as
well as widow burning (94). The case of sati is especially worth examining in a more detailed
form, because it shows again how the Ain indirectly considers norms of the Dharmasastra and at
the same goes far beyond them.

Nepal not only has the oldest inscription mentioning widow burning in South Asia, the
Manadeva inscription dated Saka 386 (= 464 CE) at Cagunarayana* it also preserved in Arti-
cle 94 of the Ain the most detailed regulations, far beyond what is known form Dharmasastra
sources. Many historical documents testify that widow burning was quite widespread among the
ruling clans of Nepal. These regulations can be summarised as follows (Table 7):%

Table 7: Sati regulations in Article 94

Sart is permitted for married women or women who have been brought into a household without marrying
them ritually (§§ 1, 12), if:

they are over 16 years old (§§ 1-3),

their sons are over 16 years old (§§ 2, 3),

their daughters are over 5 years old (§ 3),

they have no other husband (§ 4),

they are not pregnant (§§ 6-7),

their decision is freely taken and immediately carried out (§§ 9-10, 12, 27), i.e., (a) no force (§§ 16, 20,
22), (b) no narcotisation (§§ 18, 20-22) or (c) persuasion (§§ 18-20, 21) is used,

7. but rather an attempt is made to change her mind (§§ 9-10, 14-15).

ARSI S

Moreover, sati is forbidden:

8. if ‘only’ the son has died (§ 8),

9. in the case of female slaves and servants (§ 5),

10. if the husband of a Brahmin woman has died abroad or far away (§ 11), i.e. no second pyre is allowed.

Two stages of immolation are legally pertinent in assigning punishment:

11. aritual stage, namely the bath (snana), by which sarf is initiated, and for which an expiatory payment
(patiya) is necessary in cases of retraction; or the breaking of the bracelets (§ 25), by which the ritual
decision to commit suicide is confirmed, and

12. a factual stage, namely the igniting of the fire (§§ 11 and 13).

63 Cp. Michaels 1997a.

64 Edited by Vajracarya VS 2030: 9-30.

65 For a detailed analysis of the Article on saf7 and versions in other Ains, see Michaels 1993 and 1994 (with
further references).
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Table 7: Sati regulations in Article 94 (continuation)

Thus, in the case of an abandonment of intent it is a matter of importance when this has occurred, i.e.:
13. after the bath, but before igniting the fire (§ 14),

14. after the bath and after igniting the fire (§ 15), or

15. after the breaking of the bracelets (§ 25).

16. Further, the distinction is made between the main culprit, instigator and accomplice: the main culprit is
the person who lights the fire, the instigator the one who gives permission for sari to be performed, and
the accomplices are those who carry or merely accompany the widow to the pyre. The degree of punish-
ment consequently depends upon the part played, and also upon nearness of kinship, age and caste status.
Whether the son is punished, for example, when he allows an illicit sari to be performed on his mother
depends upon whether he is over or under 12 years old, and whether or not he is a stepson (§§ 25 and 27).

17. The Ain also regulates questions of the widow’s hereditary rights when she lets herself be immolated,
particularly with regard to land and personal property (§ 20).

18. Interestingly, the text betrays no knowledge of the legal concept of error that serves to mitigate or
cancel punishment: If a woman mistakenly supposed that her husband had died and prepared to have
herself immolated, she would still, after the misunderstanding had been cleared up, be fined a penalty of
5 rupees a month or 4 months in prison (§ 29).

19. The types of punishment include: capital punishment, incarceration for life or for a limited period, fines,
confiscation of property (both real estate and personal property); and expulsion from the caste. Whoever,
for example, incites a mother to perform sar7 at the death of her son is given a life-term jail sentence or
even the death penalty, if his status is that of a slave (§ 8). Particularly harsh punishments are meted out
to those who narcotize a widow before her immolation, or use violence to force her (§§ 16, 18, 21-22), or
in cases where sarf is performed for a man who is not her husband (§ 8: death of a son).

Criminal Law

The Ain makes the violation of several ‘universal’ rights a punishable offence. To a limited extent,
this holds true for the right to life and security of person as well as property. However, there are
considerable exceptions: no freedom, inhuman punishments, degrading treatments, slavery, no
equality before the law and much more. True, the Ain punished cases of murder, assaults or theft,
but it did not protect the individual against despotism and humiliation.

Murder

The Saha administrations produced a considerable amount of legal testimonies during the late
post-unification period in the form of lalamohoras, rukkas, sanadas, pirjis or the like, which
consequently paved the way toward the legal unification of the country. However, as these
documents mostly dealt with economic and religious activities, caste and family issues, and
social order and customs, it is hard to undertake a comprehensive study of law on homicide
for that time. A more extensive document which records legal regulations of homicide during
the post-unification period is the Uj-Ain, prepared in 1822. The criminal section of Uj-Ain
(51-10) basically deals with the following main areas: offences committed against a person’s
body, offences against the sovereignty of the state and crimes relating to incest. What is striking
here is that the Uj-Ain played a trick to alter the ancient and pre-MA practice of exemption of
capital punishment for Brahmins and women. The first section of Article 5 of the regulation
reads:
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Such pre-existing documents certainly served as a basis for preparing law on homicide in the
Ain % which lists three different rubrics on homicide: 1. on taking out of weapons for murdering,
2. on a murderer and 3. on unintentional homicide. Broadly speaking, the Ain divides homicides

If somebody commits the crime of taking another’s life, a situation ensues wherein there
will be injustice lest [the offender] is executed; [therefore] the latter shall be either
decapitated or hanged, if he is from a caste that may be executed by force or a martial
instrument. If a Brahmin and so forth®® or a woman—[both of] whom may not be exe-
cuted by force of a martial instrument due to the sinfulness of killing them—has com-
mitted the grievous sin [of manslaughter], they shall be enchained [and left to perish]
or, if they have to be executed promptly, they shall be sent [to an area] where Malaria
epidemics are prevalent during the rainy season or shall be sent to the northern border-
land (Bhota)®” during wintertime and [the authorities] shall not let them free before they
die. (Uj-Ain 5.1)

into the following major categories:

66

67

68

1) Accidental homicide: a) if a person who is past the age of 12 dies by one or two hand
blows on the back or cheek, but not on sensitive body parts (§ 64.1), b) upon falling into
traps set up in or around a redoubt, path, fortress or fort closed down earlier by a royal
decree or set up with prior notice for certain animals (§§ 77.5, 6), c) because of a human
error or accident (§ 65.12), d) during lawful interrogation (§§ 68.1, 2) and e) in lawful

captivity (§ 50.15),

2) Lawful homicide: a) killing for the protection of sovereignty of the kingdom (§ 0.1.33),
b) in self-defence (§ 63.4), c) while protecting private property (§§ 68.5, 6, 10, 22),
d) while guarding government property or while patrolling by royal decree or other
authorised command (§ 64.27), and e) while exercising the right of killing a spouse’s

paramour (§ 135.7)
3) Excusable homicide: killing by a minor (§ 92.9)

4) Attempted homicide: a) capturing or holding captive without authorisation with the intent
to kill (§ 64.18), b) assaulting a sentry with a weapon, such as a bow and arrow (§ 64.24)
5) Unlawful homicide: killing by one or more person(s) with the intent to do so, out of greed
for property or out of any other form of envy, is defined as unlawful murder (§§ 64.8—12).
6) Infanticide and abortion: killing a newborn child or casting it out with the intention of
killing it constitutes homicide, thus is punishable by execution (or damala if the perpe-
trator cannot be sentenced to death) (§§ 143.1-2), and concealing the infanticide results
in a fine of 30 rupees (§§ 143.1-2). Abortion is not permitted by the Ain and therefore,

whoever aborts a foetus or contributes to such an act is to be punished (§ 143.3).

This indicates various categories of Brahmins and also some sects of ascetics who may not be executed, such

as Jais1 Brahmins, Newar Brahmins or non-household ascetics.

Lit. ‘“Tibet’, however, this does not mean Tibet in the strict sense, but any uninhabited snowy region along the

Tibetan border.
This topic has been dealt with in Khatiwoda forthc.
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7) Homicide during the ritual process of self-immolation (sat7): the forced immolation of
a woman is a murder. A woman who first decides to self-immolate, but during the pro-
cess of burning reconsiders and leaves the funeral pyre should neither be killed nor be
brought back to the funeral pyre and immolated. The ones who gave the order to kill her,
the ones who captured the woman and those who struck her with the intention of killing
her are all to be held accountable for committing murder (§§ 94.15-16).

8) Homicide by quadrupeds: murderers include animals which kill their owners or others:
‘If a cow or an ox kills its owner’s family members or its own herdsman by attacking
him, trampling or crushing him, such a cow or ox is a murderer (jya). It shall not be kept
at the village.” (§ 71.7) There are special rules for sacrifices, especially that no female
four-footed animals may be killed (§§ 71.15-20).

9) Killing a cow:® the law is particularly harsh if somebody hurts or kills a cow, as this
can be treated on a par with murder, thus is punishable by damala (§ 166.1) and anyone
killing the killer of a cow at the scene is not held accountable (§ 166.7).

10) Regulations regarding the killing of foreign envoys and diplomats. The Ain foresaw that
the Chinese and English envoys did not fall under domestic regulations on homicide if
charged with murder. Not only were foreign envoys exempted from the domestic regu-
lations on homicide, but also their residences in Nepal were granted the status of special
zones of immunity, in effect recognised as their autonomous territory (§ 0.2.17).

The Ain mainly refers to offenders by katinya jata and nakatinya jata (those who may be exe-
cuted and those who may not be executed). The Brahmins, the king, certain groups of ascetics,
women, and persons of unsound mind fall under the categories that may not be executed. The
overall caste representations and the punishments dealt in consequence of the law on homicide
are presented in Table 8.7°

A king, a prince listed on the roll of succession, Brahmins, certain groups of ascetics, and
women cannot be executed, but are to be punished by damala. The Ain recognizes the king as
one of the state agents and accords him the position of a ritual focal point; for example, incest
results in a r@jakhata, thus, it is theoretically punishable by the king (§ 122.6). However, if the
king commits homicide, he has to be imprisoned for his lifetime. This shows that the Ain attempts
to establish equality before the law on the basis of the policy of ‘sin and crime should be pun-
ished’, irrespective of the position or rank of the culprit. By such provisions, the Ain distances
itself from the shastric practice in which the king is considered to be an embodiment of Visnu,
and no worldly agency can hold a king accountable for any crime he commits, since his sins
will be avenged by the laws of karmic retribution. At the same time, the Ain partially elevates
the position of the king and does not condemn him to death if he is found guilty of homicide.
Following the shastric principle that ‘the king should not be killed’, it instead punishes him with
life imprisonment. Similarly, Brahmins, ascetics, and women are also exempted from the death
penalty, but should be punished by damala. Everyone else, however, can be sentenced to death if

69 This topic has been extensively dealt with in Michaels 1997b.
70 Cp. Khatiwoda forthc.
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Table 8: Punishment for homicide

Punishment Not applicable to Applicable to

Death penalty rank the king the rest, and also to
Brahmins if charged

caste all catggories of with regicide
Brahmins
group certain ascetics
gender women
health insane or dull persons
age anyone below the age
of 12
Confiscation rank king the rest
gender women
group slaves
damala all
Imprisonment all
Imprisonment in women
Golaghara
Fine all
Fine in lieu of only women
imprisonment

guilty of murder. The exemption from capital punishment of the above-mentioned groups is in
accordance with normative ideas based on Dharmasastra (cp. Fezas 2000a). However, damala,
too, refers to a form of death sentence, which replaces the physical death of a culprit. Although
the punishment of branding, which was adopted from the dharmashastric practice, avoids phys-
ical killing of them, it is equivalent to death, because those who are branded are considered to
be socially and morally dead.”! Moreover, the Ain recognises the natural law of self-defence. In
such cases it is permissible even to kill Brahmins and women. For example, following shastric
practice, the emphasis on not killing Brahmins and women (§ 64.1) is not applicable to cases of
self-defence. Irrespective of caste status, rank and position of an attacker, one is allowed to kill
him in self-defence. This does not result in punishment. This also shows the alteration of shastric
ideals and a growing awareness of the positive nature of law on homicide.

Physical Injuries
Physical injuries—such as tearing off the nose or ear, twisting fingers, biting, breaking limbs,
inflicting bleeding wounds—are punished according to their severity. An exception is formed by

corporal punishment by a father, which are tolerated if the children are beaten ‘in such a way that

71 See RSE 15.
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their hands or legs have not been sprained, the body has not received any bruises and no blood
has been drawn’ (§ 59.1). The next section in this Article, however, says:

No father or mother shall beat their sons or daughters. If [the son or daughter] has made
a mistake or does not obey and, thus, has to be punished, [the son or daughter] shall be
locked in a dark room or shall be verbally threatened. No other punishment shall be
given. (§ 59.2)

Conversely, children must not physically attack or verbally abuse their parents, grandparents or
gurus. Violations may result in imprisonment, depending on the nature of the injury. This holds
true for servants, bondservants and slaves, too.

Another exception is torture performed by officials to convict a suspect. For example, if
the suspect is suspected of theft, he may be beaten or flogged in such a way that he does not
die (§ 68.1). If the culprit dies as a result of his injuries in the event of a repeat offence, the
officers are not threatened with any punishment (§ 68.2). ‘Then the case has been settled by force
majeure’ (§ 68.4). Moreover, the pre-MA barbarian forms of punishment, such as mutilating the
hands, fingers, noses or ears of a culprit is not accepted by the Ain (§ 68.65).

Assaults resulting in death lead to the death penalty (§ 62.16) of the offender. Drawing
a weapon with the intention of killing is likewise punishable (Art. 63). As causes of bodily
injuries are mentioned brawling (Art. 58), clashes at festivals (Art. 55), family disputes, land
disputes or riots against civil servants (Art. 41).

Violent conflicts within a family could even lead to the death of a family member. This is
especially mentioned with regard to women:

Amongst the women from a single household, if a wife beats her co-wife, or the mother
beats her daughter or the daughter beats her mother, or the elder sister beats her younger
sister or the younger sister beats her elder sister, and if the person who is beaten becomes
ill and dies... (§ 39.4).

Not all physical attacks were regarded as a criminal offence liable to public prosecution; only
cases where someone beats a person in such a way that the victim becomes ‘maimed, lame,
mute or mentally deficient, or [the attacker] draws blood from a person, or breaks his limbs, or
verbally abuses him’ (§ 46.8).

Thievery

Besides homicide and physical injuries, theft is a major crime that is especially dealt with in
the 79 sections of Art. 68 (‘On Theft’). It is impossible to summarise here all the details, but in
general the following can be said.

Minor forms of theft in a house could exempt one from punishment (§§ 68.32-33). Degrees
of theft are also mentioned in §§ 50.31-32. In the case of recidivists, the Article differentiates
between a) a first time or single thief who was not to be punished at all if he returned the stolen
goods, and b) a recidivist who had to compensate the owner for the stolen goods and was to be
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punished with imprisonment of up to 12 years, depending on how often he had committed the
offence (§§ 68.9, 13), and with branding after the seventh case. In some cases, the thief could
even be executed (§ 68.67). If the thief could not compensate the owner for the stolen goods, he
was imprisoned. Dealing in stolen goods (§§ 68.7, 41) was punished by the obligation to com-
pensate the owner for the items.

The Ain considers the factual circumstances. If the thievery entailed physical injuries, the thief
was sentenced to 6 years’ imprisonment, while in the case of recurrence he was treated like a mur-
derer (§ 68.11). It also mattered whether the burglary was carried out by breaking into a house by
force (§ 68.17), during the day or night, inside or outside, and especially the stolen goods:

If a thief past the age of 16 does not even break in, bursting through a wall, picking locks
or using keys, also does not enter through a window and does not enter the house dur-
ing a day or night either, but steals cash or goods [worth] less than 20 rupees from the
roadside or cowshed, or steals clothes kept outside or hung out to dry, or steals birds and
animals like sheep, goats, ducks, chicken or the like, or steals the quadrupeds which are
brought to pasture for grazing, then a first-time thief shall be made to pay damages for the
stolen goods and be fined an amount equal to the damages. (§ 68.13)

Aggravating circumstances were the theft of ‘an idol of any deity, effigy or a statue established
by the government or anyone else’ (§ 68.53), weapons (§ 68.64), or inscriptions or documents
(§§ 68.57-58, 63). A minor case was the theft of flowers (§ 68.69). Embezzlements (§§ 68.25—
29) or theft of government property (§§ 60-61, 71-76) was also severely punished. Kidnapping
led to the confiscation of property and imprisonment or enslavement, depending on the culprit’s
caste status and gender (§ 68.39). As a finder’s reward, 20 % were fixed (§ 68.45), or 10 % in the
case of lost animals (Art. 70). If the owner did not answer, the finder could keep what he found.
Special cases were false accusation (§ 68.35), failure to render assistance (§ 37) and self-defence
in cases of thievery (§ 68.6), the latter of which was not punished even if the thief died.

Insults and Lewd Behaviour
Insults (Art. 57), lewd behaviour such as showing the genitals (§§ 57.2—7) and other forms
of non-physical attacks are also dealt with in detail. An insult is, for example, when someone
untruthfully says: ‘You are from a low caste’ (§ 56.5), ‘You are a freed slave’ (§ 56.6) or ‘If your
hair above the lips is a moustache, go on; if not, it’s pubic hair and you cannot go on’ (§ 57.1).
A drastic form of injury and a severe form of making someone impure is the forced feeding of
human excrement, urine or semen or putting one’s penis into somebody’s mouth (Art. 60).

Criminal law can hardly be separated from customary law and the underlying purity laws.
Flatulence (Art. 61), spitting (Art. 62) or throwing chilli powder in the eyes, mouth, or on the
genitals (Art. 67) are not only bodily injuries, but also the infliction of impurity associated with
the substances.

Again, the pollution is dependent on the status of the offender and the victim. As Table 9
shows, in the case of intentionally passing wind in the face of another, who is then temporarily
rendered impure by this, the punishment is the greater, the higher the caste status of the victim.
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Table 9: The punishment for public flatulence according to Article 62

§ Offender Victim Rupees Fee for
expiation in
ana (16 ana =
1 Rupee)

1 Every caste (jata) Same or lower caste 5 4

2 Rajapita, Sacred Higher caste 75 4

Thread-wearers

3 Non-enslavable Sacred Thread-wearers 10 8
alcohol-drinker

4 Enslavable castes Sacred Thread-wearers 15 1

5 Enslavable castes Non-enslavable 5 4
alcohol-drinker

6 Impure, but touchable or Higher castes from whom 20 15
untouchable castes water can be accepted
7 Untouchable castes Impure, but touchable castes 5 4

Compulsory Labour and Slavery

In contradistinction to Dharmasastra rules, the Ain allows the free choosing of one’s profession
(§ 37.1). It allows members of all Four Varnas and Thirty-six castes to refine ‘gold and silver’
(§ 31.1) as well as gunpowder (§ 31.2), to trade whatever they like or to plough by yoking ‘cas-
trated bulls, he-buffaloes or horses to the plough in order to earn a livelihood’ (§ 31.5)

This freedom in the choice of profession is, however, severely restricted in everyday practice.
If an orphan is found, the officials should first carefully identify the caste from which the child
comes and then have him or her trained in the respective caste profession. If no relatives can
be found, the child is to become member of the Khana Khavasa caste (§ 31.11). This shows that
people were still more or less bound to their traditional caste profession.

The main reason for enslavement was cheap labour.”> This was accompanied by a sophisti-
cated system of impoverishment and indebtedness of the peasantry. From an economic point of
view, however, the benefits of slavery were doubtful, for the state could easily resort to labourers
and day labourers through a system of forced labour (jhara, bethi, begarr) and then did not have
to provide for the front workers for life, and the enslavement of peasants led in large part to
a lack of harvest yields and thus to tax losses.

Article 11 legitimises and regulates this forced labour, by which tenants and peasants were
widely used to cultivate land or work as porters. They were paid for this work, and in cases
where a landlord did not pay the fixed sum—generally 4 ands per day—, he was punished.

72 The following section is partly based on Michaels forthc. a. For a more elaborate treatment of this topic, see
M. Bajracharya forthc. with further references.
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Apparently, this custom was widely abused, because the Ain explicitly mentions a number of
officials who were not entitled to demand such labourers, among them ‘generals, colonels, cau-
tariyas, kajis, sardaras, bharadaras, [royal] gurus or priests’ (§ 11.3).

Forced labour in parts of Nepal resulted in farmers leaving their land to find a new liveli-
hood elsewhere in the country or abroad. These people were among the first migrant workers
in Nepal. In 1872 Nepalis already formed the majority of the population in Darjeeling, at the
end of the 19" century also in Sikkim, not to mention the countless Nepalese workers in India
or the Gorkha soldiers recruited during the First and Second World Wars. It is well known that
the problem of such migrant workers has spread, as it is estimated that in 2019 more than seven
percent of the population worked abroad as migrant workers, mainly in India and the Gulf States.

Slavery and unfree or bonded labour laws in the Ain (Art. 80—86) are an attempt to unify and
clarify various existing customs and regulations as well as to limit the abuse of this widespread
form of exploitation. Enslavement was one of the usual forms of punishment in cases of adul-
tery or illicit sexual contacts. The fact that the Ain differentiates between Enslavable and Non-
enslavable castes speaks for itself.

The fate of the slaves in Nepal was indeed full of regrettable circumstances. Female slaves
were often sexually abused, small children, even babies were snatched from their parents and
sold, the use of violence was often the order of the day, accommodation and care were reduced to
a minimum. How far the humiliation of slaves could go is illustrated by the following regulation:

If a master has put human excrement into the mouth of his male or female slave, the mas-
ter shall not be entitled to get such a slave back. An adalata, thana or amala office shall
emancipate such a slave and set him or her free after taking 10 rupees from him. (...) If
[the master] has put human excrement on other body parts except the mouth, he shall not
be accused and held accountable. (§ 60.4)

Slaves had to work around the clock, till the land, herd animals and fetch water or firewood. How-
ever, they had some basic protections; for example, if a sick slave was abandoned without care
(§8 851, 3), and if the slave survived under these conditions, he or she was to be freed (§ 85.1). Even
a servant who worked only for daily food was not allowed to be abandoned when ill (§ 85.3). Serv-
ants had it a little better, but the boundaries between these categories blurred in everyday practice.
In principle, the Ain differentiates between several forms of slaves and bonded labourers (Table 10).
Enslavement meant social death. Even though the former caste still played a role in the impo-
sition of punishment and residues of caste could not be eradicated, the slaves were alienated
from their families and home towns, and lost their ritual status and became underage ‘children’
of their master. It was not so much the loss of freedom that was the dramatic aspect as the loss of
kinship. Although slaves could be inherited and thus become part of a family, especially if they
were married to a slave and had children, and although, in exceptional cases, slave women could
become part of the family through marriage with the master, this was no substitute for the loss of
their families of origin. And yet the status of a slave integrated into the family was ‘better’ than,
for example, the status of a pure labour slave who was more or less treated as a commodity—on
a par with four-footed animals, together with which slaves are often mentioned (cf. §§ 81.1-2).
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Table 10: Types of slaves and bonded labourers

cakara (servant) A generic term for a servant attached to the master’s household, probably on a long-term
basis. There are two different types of cakara to be distinguished, those working for
wages (darmahadara cakara) and those working only for their maintenance (§ 97.30).
The rarely used term batuva (a servant working only for food) seems to be a low
category of the latter (§ 85.3). In contradistinction to a bondservant (badha) and slave
(kamaro), a cakara can neither be pledged nor sold and their subordination to the master
is of a contractual nature.

ket7 (maid) Often understood as a synonym for a female slave (see e.g. Hamilton 1819: 23).
However, in the Ain, this term without any qualification seems rather to be a generic
term for any kind of female servant or maid. Thus, if the slavehood of a maiden is to be
expressed, the term kamari ket is used (§ 97.30). The otherwise frequently used term
ket occurs only in a few instances in the Ain, which indicates that the legally more
precise term kamari was preferred.

badha, A servant who comes under the possession of his creditor on the basis of a loan contract.
badhetyant There are two forms of bond servanthood: the first results from a non-usufructuary
(bondservant) mortgage agreement (drsti-bandhaka), according to which a pledged person enters only

into the employment of the creditor as soon as the debtor fails to pay back the loan. The
second results from a usufructuary mortgage agreement according to which the pledged
person has to work off the credit amount or interest. A bondservant can be redeemed by
paying off the debt. He or she can be pledged by the creditor, but not sold.

kamaro, kamart A ‘full’ slave who is treated as a commodity and can be bought, sold, or otherwise

(slave) commercially disposed of. There are only a few ways for a slave to become emancipated
(amalekha) or a free person (ajaputra): either being freed at the will of the master or, for
a slave woman, giving birth to the offspring of the master or any other free person.

khavasa There seem to be two definitions of this term. First, a Khavasa is the illegitimate
offspring of a slave woman and a man from a noble family, and is either technically
still considered a slave, or freed, i.e. one is born as a Khavasa. Second, Khavasa is
a social group formed out of slaves in noble households or the illegitimate children
from the union of slave women and the masters of such households, i.e. one could also
become a Khavasa; Khavasa would then be similar to Pare Ghartl (emancipated slaves),
a heterogeneous social category of people who have a slave background.

Article 83 deals with the question of how to treat minors or children born of slaves. Thus, for
example, in the case of an inheritance division among brothers, it was not possible to separate
the children of a slave from the mother, as long as they were under 11 years old. A minimum age
for serfdom had also been established. Anyone who took or offered slaves under the age of 16
had to pay 10 rupees each. Another section prohibited the sale of children under the age of 11
and separating them from their mother (§ 83.4); until that age one was considered a minor.

The Ain legislates on slavery to the extent that a person, if he belongs to an Enslavable caste,
could only become a slave as a state-imposed punishment. Otherwise it was actually forbidden.
In a private context you became a bondservant (badha). The reasons for enslavement in this
broader sense were manifold. One of the most frequent causes was the failure to repay debts,
but also pledges, which led to debt bondage and serfdom. Non-payment of debt ‘only’ resulted
in bondservanthood, which was, at least from the legal point of view, a better status. However,
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according to the Ain, the word ‘body’ (jyi, jizr) was often used for the human pledge, i.e. the
slave (§§ 19.1-2). In addition, there were offences against morality, in particular sexual offences,
for example incest. In such cases, the ones punished had to belong to the Enslavable castes. This
punishment was severe, corresponding approximately to capital punishment, and indeed some-
times explicitly imposed as a substitute when capital punishment did not come into question.
Equally, under certain circumstances the offering of alcohol could lead to enslavement (§ 87.16),
whereas the consumption of alcohol would lead to caste degradation:

If someone makes a Sacred Thread-wearing caste member consume an alcoholic drink,
knowing that he is from such a caste, his share of property shall be confiscated and he shall
be enslaved. If he does so unwittingly, having been deceived into letting [the other] consume
[the drink], [that is,] if the Sacred Thread-wearing caste member has lied about his caste
status [in order to] consume it, the one who let him consume shall not be held accountable.
The one who consumed shall be degraded into an Alcohol-drinking Stdra caste. (§ 31.9)

In individual cases, people were taken into slavery through coercion or tricks, for example as
prisoners of war or rebels, but also by exploiting evil machinations. The most frequent reason,
however, was as a punishment for offences and crimes. These rules are preserved in remarkable
detail in the Articles 60, 87, 110 and 111.

The Ain deals with how to treat sick and disabled slaves (Art. 85), with those who have run
away and are returned (5 rupees finder’s fee was then due, § 80.3), or with those who help them to
escape. If a slave ran away and hired himself out elsewhere without the new master knowing his
history, no compensation had to be paid to the previous owner, but the slave had to be returned
to the actual master (§ 80.5) But if a slave was sold, even though he did not belong to the seller,
the seller had to pay compensation and penalties (§ 80.6).

The state also took care to recover slaves who ran away (§ 80.3). It established the inher-
itance rights of slaves and the sexual relations between the slaves and their masters. Thus, chil-
dren who were born after sex with a slave received the caste status of the master, provided the
slave belonged to the pure castes (§ 91.2).

The state played an important role in the internal slave market (Art. 86), e.g., by regulating
the slave traffic (Art. 80) or fixing prices for slaves when slave-related legal disputes arose
(§ 82.4). The sale of slaves and the payment modalities for serfdom are also given precisely in
the Ain. Thus, it was determined that the price for a male slave between 12 and 40 years of age
was 100 rupees and for a female slave 120 rupees. The prices for child slaves were as such:

Concerning a dispute [on the price] of a male or female slave, if an adalata, thana or
amala orders someone to pay the price [for a male or female slave], it shall be deter-
mined as follows: [1] 20 rupees for a slave boy below the age of 3 years, [2] 25 rupees
for a slave girl [of the same age], [3] 30 rupees for a male slave from 3 to 6 years of age,
[4] 35 rupees for a female slave [of the same age], [S] 50 rupees for a male slave from
6 to 12 years of age, [6] 55 rupees for a female slave [of the same age], [7] 100 rupees
for a male slave from 12 to 40 years of age, [8] 120 rupees for a female slave [of the
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same age], [9] 60 rupees for a male or female slave from 40 to 50 years of age, and
[10] 50 rupees [for a male or female slave] from 50 to 60 years of age. (§ 82.4)

If the work performance of a slave or bondservant had to be compensated, it was calculated per
day at 1 ana (Yis rupee). Food expenses for a slave were calculated at 1 ana per day (§ 80.10).

The state guaranteed, with such regulations, a legal security of the slave owner and the slave.
It prescribed penalties for the officials of the various magistrates and district offices if they
unlawfully tolerated or even practised enslavement (§ 82.1). It was also forbidden for anyone to
manipulate the caste status in order to make enslavement possible. Even the distinction between
Enslavable and Non-enslavable castes in the Ain caste hierarchy was an instrument of oppres-
sion and exploitation mainly of the peasantry and the impure castes or caste-less.

In some cases, slaves could be liberated by sporadic acts of pardon by different kings and
prime ministers,? by liberating slaves for merit, which often happened in front of temples or
deities* or by a personal liberation through the master during his/her lifetime or after death.”
In some of these cases, the slave took a traditional basket (doko) on his back and fastened it with
a rope stretched over his forehead (namlo). As soon as the master cut it, the slave was free.”®

Land and Property Rights

The political-economic system of 19%-century Nepal was predominately determined by the
coercive appropriation, distribution and consumption of agrarian surplus in the form of tax or
rent.”’ It seems as if the drafters of the code were aware of the central role of land for the politi-
cal, economic and social order and put the respective Articles (Art. 1-10) right at the beginning
of the Ain, immediately after propounding the basic constitutional principles of the state. The
access to and control over the agrarian surplus was dispersed among a complex network con-
sisting of the crown, state and military elite, feudal nobility, priestly class and fiscal intermedi-
aries, though in reality these different socio-economic roles often overlapped in a single person.
The Ain gives us a detailed insight into the manifold judicial and institutional forms through
which these tributary relations of production were reconfigured. The different legal categories of
land—distinguished by the degree to which ownership rights or entitlements to its agricultural
produce were transferred to its holder—were the cornerstone of the economic regime. These
land categories can be classified according to the extent to which the state maintained control
over the agrarian surplus appropriation, the duration for which possessory titles were granted to
beneficiaries, and (to a lesser degree) whether they served an extractive or rather a redistributive
function. Among these categories, the following types are especially noteworthy.

73 See, for example, Document ‘Girvanayuddha VS 1858 (1813 CE)’.

74 See Document ‘Sundara Giri and his wife VS 1869 (1813 CE)’.

75 See Document ‘Rajakumari Padeni VS 1887 (1943 CE)’.

76 See, for example, the above-mentioned copperplate inscription from 1813.

77 The following account is informed by John Haldon’s theoretical elaborations on the tributary mode of pro-
duction (see Haldon 1993, 2013, 2015).
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Raikara Land (State-owned Land)

Land within this category remained in the possession of the state. Peasants cultivating such plots
entered tenure contracts and submitted their payments directly to the state. Common tenurial
arrangements were the adhiya,” kuta™ or tihau® systems (§ 8.20). However, the government
not only assigned the task of rent and tax collection for such land to salaried revenue officials
(amanata), but relied also on non-governmental fiscal intermediaries on a contractual basis
(thekadaras and ijaradaras) for that task. These contractors had to be solvent and of good repu-
tation, and it was desirable that they should have their households, wives and children in Nepal
(§ 6.2) to reduce the risk of any default in payment. The contracts were awarded after a compet-
itive tender process (§ 6.7) from which the prime minister and his close family members were
excluded (§ 0.2.15), probably meant to give the impression that the Ranas were hindered from
enriching themselves at the expense of the state treasury. These revenue-farming arrangements
also seem to have been an attractive object of capital investment, since the Ain even addresses
issues of commercial partnerships for that purpose (§ 6.9). However, to make revenue collection
a profitable enterprise for both state and the intermediaries, the financial burden was necessarily
passed on the peasants. Theka and ijara contracts were not only granted for land, but also for
monopolies, such as the revenue generated from mines, mints, tolls, customs, trading posts or the
exclusive trading rights for certain goods (§ 6.8, 8.20-21). This underlines the fact that the Ain
consolidates rent-seeking as the dominant economic mode in the spheres of manufacturing and
commerce, too. At least, peasant communities were provided with the opportunity to prevent
the appointment of a theka or ijara holder for the collection of their rent payment as long as they
agreed to pay the same amount as offered by the highest bidder. Such tenurial arrangements
between communities and the state were called lokabhara contracts (§ 6.3). It seems that tenants
on raikara land benefitted from stronger safeguards with respect to the continuation of their
tenure or eviction from the land they tilled (§ 3.15) in comparison with those tenants farming
land in the possession of feudal landlords (§ 3.1). A subtype of raikara land was sera land (royal
demesne). These plots were mainly reserved for the provision of services for the royal house-
hold, but also for the government in general. Tenants received sera land for their subsistence as
revenue assignments (rakama) in exchange for their labour as couriers, gardeners, gunpowder
factory workers, lumbermen, grass cutters or charcoal burners (§ 2.57). Distributing sera land
was a method for the state to gain access to labour resources in the context of a less-monetised
economy.

Jagira (Prebendal Estates)

Jagira is the temporary assignment of revenue for specified plots as an emolument for state ser-
vice. Under the jagira system, the state temporarily yielded land-taxation rights to office holders
in lieu of salaries for the duration of their tenure. By taking recourse to this method of in-kind

78 A system of share-cropping in the central hill region, under which the cultivator paid half of the rice-crop as
rent.

79 A system of tenancy under which a cultivator paid a fixed quantity of produce or a fixed amount of money
as rent to the owner of the field.

80 A system of tenancy under which a cultivator paid one-third of the produce as rent to the owner of the field.
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payment instead of payments in cash, the state avoided the logistic and administrative difficulties
which a centrally organised collection, storage and distribution of the agricultural rent would
have entailed (Regmi 1971a: 39). Jagiras were assigned to both civil and military personnel
(§ 12.1). As proof of a jagiradara’s right to collect the rent from his tenants, a specific author-
isation letter called tirja or purja was issued by the local land registration office (daphadara)
(§ 34.10), in which the amount of rent the jagiradara was entitled to receive was specified (§ 4.5).
A jagiradara was also allowed to sell his rent collection rights, put them up as collateral in loan
agreements (§§ 5.1 and 5.5) or exchange them with another jagiradara. The mention of grain
speculators (dhokrya) in this context (§ 5.3) hints at the existence of an entrepreneurial class
who acquired such rent collection certificates and sold the agrarian produce with profit at the
market.®!

Nevertheless, the Ain also puts restrictions on the commercialisation of these rights. For
example, a jagiradara’s private loans were not allowed to be recovered from the rent assigned
to him (§ 14.1), probably to ensure that the jagiradara was always equipped with the means of
subsistence necessary to carry out his government assignment. The state also tried to assert its
supremacy vis-a-vis the jagiradara class itself. The jagira assignments were only given on an
annual basis, which allowed the government to discontinue the service of unreliable jagiradaras
or to transfer them regularly in order to keep potential centrifugal aspirations in check. Addi-
tionally, the Ain subjected the jagiradaras to a tight bureaucratic control to prevent the misap-
propriation of government resources: their assignments, for example, were centrally registered
(§ 33.2), the execution of the rent collection certificates had to be witnessed (§ 12.2) to guarantee
their authenticity and conformity with the government provisions, their assignments were regu-
larly audited (§ 3.26), and the rent they were entitled to collect was exactly recorded (§ 4.5), they
were not allowed to demand forced labour from their tenants for private purposes (§ 11.3) and
a jagiradara convicted of the embezzlement of government revenue was immediately dismissed
and fined (§ 8.19). A special type of jagira was the nanakara assignment, which was handed out
to caudharis, guraus or kanugois in the Tarai districts as allowance for their service.

Birta (‘Feudal’ Estates)

In contradistinction to jagira assignments, where the state transferred specified taxation rights
only for a limited period of time, in the case of birta holdings the state relinquished most, if not
all such rights on a long-term or even permanent basis. Grants of this type usually were given for
life; sometimes they were even inheritable. Additionally, the beneficiaries were often empow-
ered to exercise sovereign rights in the fields of jurisdiction and the utilisation of unfree labour.
Except for certain heinous criminal offences which had to be forwarded to a state court (§ 36.6),
birta holders were granted judicial authority over their land (§ 45.1) and entitled to collect court
fees or fines resulting from litigation (§ 46.7). Even offenders punished by enslavement became
property of the birta holder (§ 86.2). In addition to such slave labour, they could also take
recourse to compulsory labour services from their tenants as far as contractually agreed upon

81 Maybe a phenomenon comparable to the ‘portfolio capitalists’ described by Subrahmanyam/Bayly 1988, a
socio-economic class doing business at the intersection of state and market (Ludden 1999: 159).
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(§ 11.1). Under certain conditions, a birta holder was also entitled to the escheats incurring on
his land (§ 28.17). The property rights attached to a birta grant were especially favourable to its
recipient. Unlike jagira assignments, birta grants could not be re-alloted or seized, unless the
holder committed a serious crime (§ 33. 17). If birta land was required for infrastructural or
military purposes, its holder had to be adequately compensated (§ 2.6). A birta holder was also
allowed to sell (§ 2.14) or mortgage (§ 2.24) his land and evict tenants from there if he wanted to
use the land for private purposes (§ 3.1), which implies that birta land was considered its own-
er’s private property. Section 2.57 explicitly protects the property rights of birta holders from
any state incursion. However, all these measures might have been not only an attempt to secure
the privileges of the feudal class at the expense of the central authority, but also a strategy to
support the creation of a market in secure land rights and thereby to increase the country’s agri-
cultural productivity. That birta grants were also perceived as a threat to the fiscal status of the
state can be inferred from § 2.58, which orders that only state-owned land, unclaimed land, and
reserve land shall be handed out as birta and under no circumstances land reserved for jagira
assignments, which would diminish the state’s ability to pay government servants. Interestingly,
private property rights of the birta type do not only emerge through a government grant, but
also through labour. The cultivator of barren land received part of the land he made arable as
birta (§ 2.3); similarly, the erection of a house could vest birta rights to the building and the
building plot with the owner (§§ 76.1-2). Therefore, birta rights as exclusive, alienable property
rights did not solely serve as a legalisation of feudal land holdings, but, to a lesser extent, also
provided incentives for activities increasing productive economic activities. The following birta
types, which are not always clearly distinguishable from each other, are mentioned in the Ain
(Table 11).

Many economic, social and political privileges were attached to a birta grant. Yet, the Ain
remains silent on the social profile of the birta holders. M. C. Regmi argues that in the pre-
Rana period, birta land was partly given to the members of the leading families of the Gorkhali
kingdom to create a loyal feudal nobility (Regmi 1971a: 38), partly to Brahmins, priests and
members of religious groups (Regmi 1971a: 29). Whereas in the first case the grants served the
accommodation of (potentially rival) elite groups, in the second case they allowed the Gorkhali
state to integrate alternative (divine) centres of sovereignty (Burghart 1996) into the polity
and to draw on networks of spiritual patronage and legitimation. With the emergence of Rana
rule, birta holdings became increasingly subjected to state control, and the judicial autonomy
and political significance of the birta holding class were successively reduced (Regmi 1976a:
36-37). In later times, birta estates served as a major source of enrichment for the Rana oligar-
chy (ibid.). The regulations in the Ain concerning birta grants support this interpretation. Every
birta grant had to be approved by the prime minister (and thus by a member of the Rana family)
(§ 33.18), which institutionalised the Rana family’s sway over the most important economic and
political resources of the country, that is land. On the other hand, however, the Ain contains sec-
tions which, at least on paper, ought to have hindered the members of the Rana family in using
this authority for their personal benefit. Section 33.18 directs that all birta grants for the prime
minister or his family required the consent of the kajis or bharadaras. If the prime minister,
his brothers and sons accepted a birta grant made by the king out of favouritism, it was even
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Table 11: Types of birta grants.

bekha an inheritable birta grant

birtabitalapa an often tax-exempted land grant made by the state instead of pay or wages

chapa land granted by the state to individuals on a life-time basis in return for service

kuSabirta land grant made to Brahmins with regard to the usage of kusa grass out of religious
motives

marauta land grant endowed to the family of a person who lost his life for the welfare of the

kingdom, especially in a war

mandacamala land grant given to a bharadara or a high-ranking officer in order to provide him with
daily supplies of food, under the condition that the plot turns into state-owned (raikara)
land upon his death

mayayu land grant to a person out of affection or love
petiyakharca a category of governmental land grant endowed for maintaining the recipient’s livelihood
pharmaist a birta grant to members of the royal or Rana family, valid only during the lifetime of

the recipient

phikadara inheritable birta grant made to persons lower in status than the Brahmin castes in
appreciation of services for which the lalamohora bore the mark of betel juice spat by
the king

sevabirta a category of birta grants made to individuals for the performance of specified services,

especially in the Kathmandu Valley

sunabirta raikara land bought by a private person which was liable to the pota tax

considered treason (§ 0.2.11). It seems, then, that these regulations were designed to maintain the
illusion that there was still a clear demarcation between government resources and the dynastic
patrimony of the Rana clan.

Guthi (Religious, Charitable and Public Endowments)

The Art. ‘On Gutht Endowments’ is one of the beginning chapters of the Ain which under-
lines the importance attributed to guthis for the maintenance of the socio-religious order and
the spiritual infrastructure of the country. In the Ain, a flourishing guthi system is not only
envisioned as the guarantor for earthly and otherworldly prosperity, but the government is
also directed to expand the resource basis of the system by donating uncultivated state-owned
land to these endowments (§ 1.1). Just as jagira land was assigned for the performance of
state functions, guthi land formed the economic basis for temples, shrines and ritual associ-
ations, but also for charitable activities and even the maintenance of public facilities. In the
Ain, the following three purposes are highlighted: religious and ritual purposes, such as the
maintenance of Siva temples, pilgrim’s refuges (dharmasala) and the performance of com-
pulsory, occasional or annul worship of deities (nitya- and naimittika-pija) (§ 1.1); welfare
purposes, such as the daily distribution of meals to orphans, elderly people without family or
disabled persons (§ 93.6) or the arrangement of funeral ceremonies (§ 95.5); and, finally, the
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maintenance of public facilities, such as wayside shelters, fountains, bridges, ghatas, wells,
ponds, paths, resting places or gardens (§ 76.9). The welfare-oriented guthis were also des-
ignated sadavartas. Similar to birta grants, guthi land was endowed on a permanent basis and
the state transferred its taxation rights on that plot to the guthr trust. Consequently, in many
cases the same regulations apply to birta and guthi land and the trustees in possession of guthi
land enjoyed in many respects privileges comparable to that of birta holders, as for example in
terms of judicial autonomy. However, the trustee’s property rights on the endowed land were
far more limited than in case of a birta. The trustees were not allowed to sell or mortgage guthi
land (§ 1.10) and their possessory rights depended on their ability to fulfil the mission of the
endowment (§ 1.4). The endowment was under state supervision and monitored by a special
accounts office, the Gutht Jaca Adda, and a special court, the Guthi Kacahari (§ 93.6). Since
the property rights lay with the trust and not the trustees, the guthi was, in contrast to a birta
grant, protected from state confiscation, even if the trustees were found guilty of capital crimes
(§ 1.2). In such cases, the trustees were dismissed, but the trust itself was preserved and given
into the hands of other trustees. Guthi endowments were considered sacred institutions and
committing crimes against them were severe offences. Thus, a king or minister who laid a hand
on guthi property was threatened with damnation (§ 1.1), and stealing the charter of a guthi was
punishable by imprisonment (§§ 68.57-58). In the Ain, guthis are classified into two categories,
raja-guthis (royal guthis) and duniyd-guthis (commoner’s guthis). Royal guthis are those trusts
set up by a reigning king or queen of Gorkha following the performance of a samkalpa (§ 1.5).
They were managed through the Guthi Kacahart (§ 8.21). It seems that land endowed as a royal
gutht still remained to a certain degree at the disposal of the state, since § 2.57 empowers the
government to give such land out under rakama contracts. Commoner’s guthis were founded by
private persons through the dedication of birta land in their ownership. They thereby became
trustees (guthiyara) of the guthi who were obliged to use the endowment fund to carry out the
mission of the guth and to maintain its facilities. In return, they were entitled to the enjoyment
of the surplus of the income from the guthi land (§ 1.3). Trusteeship for a guthi was inherita-
ble on the condition that the customary obligations of the guthi were continued and the heirs
showed reputable behaviour (§ 1.10).

Regulating and supporting the guthi system had two advantages for the Rana government.
First, by investing in and administering the dense endowment network, the state was embed-
ded into a ritual system which bestowed it with divine support and the legitimacy of righteous
rulership. Secondly, the guthi system functioned as a decentralised framework through which
crucial political and social tasks in the areas of welfare and infrastructure could be accom-
plished without direct state involvement. Through the combined promise of soteriological
reward, material compensation and social prestige, the subjects were activated to allocate
resources for local needs themselves. Therefore, guthi endowments differ from the land cat-
egories hitherto presented in that they were not only a mechanism to appropriate agrarian
surplus from their actual producers (the peasants) and to channel this into the hands of ritual
specialists, priests and trustees, but that, to a limited extent, this surplus was also redistributed
to the lower classes in the form of public goods, welfare provisions and regular assignments
for ritual service castes.
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Kipata (Communal Land Tenure)

Originally, kipata represented a communal land tenure system which restricted access to land
by the membership to a certain ethnic group, such as the Rai and Limbus (Regmi 1971a: 27
and Adhikari 1984: 14). However, in the course of the Gorkhali conquest, the state steadily
brought land being held under this form of tenancy under its control. Headmen of communities
with a kipata landholding system were selected as representatives to whom property titles on
kipata land were granted (Regmi 1971a: 49-50). The regulations in the Ain concerning kipata
land support this characterisation. According to § 2.23, tenants cultivating kipata land were
not allowed to mortgage their land, which shows that they had no ownership rights to it. Their
tenancy rights were also dependent on tax payment. If they defaulted in payment, their land was
redistributed by amalis, dvares, tharis, mijharas or gauruns. Especially the latter three posts
clearly refer to local elites which were co-opted by the state for the sake of land administration
and tax collection.

In many of the regulations concerning landownership, the conflict between the central
authority on the one side and the various political, social and religious elite groups on the
other side becomes evident. Though the state resigned taxation rights, judicial sovereignty or
landownership in order to pay government officials, win over local elites, organize tax collec-
tion, maintain infrastructure, provide welfare to subjects or support temples and monasteries,
the Ain also establishes a set of institutions and bureaucratic mechanisms to keep the state in
control of the resource flow to elites and intermediaries on whom the state had to rely so as to
function.

Landlords and Tenant Farmers

But the Ain not only regulates the antagonisms among the surplus-dependent classes, but also
those between these classes and the surplus producers, that is the peasants. Considering the
dependency of the state and all elite groups on agrarian rents, it does not come as a surprise that
the Ain enforces rent and taxation rights with draconian measures. Irrespective of the land cate-
gory for which a tenurial agreement exists, a default in payment of rent, levies or taxes was not
only a reason to discontinue the contract with a tenant and to evict him from the land (§ 3.15); in
such a case it was even legitimate to seize all his belongings as compensation for the outstand-
ing rent or to incarcerate him (§ 4.9). The pressure on peasants was even further increased by
instigating competition among them. If another peasant was ready to pay higher rent for a plot
than the current tenant, the land could always be reassigned to the newcomer with the better
offer (§ 3.12), except when the current tenant managed to increase the amount of cultivatable
land during his tenancy (§ 3.19). Even in the case of natural calamities, it was first the tenant
who had to bear the damage: for a loss up to one-fourth of the total crop yield, the tenant was not
entitled to any waiver on the payable rent (§ 4.7). In addition to rent and tax payment, tenants
were also compelled to carry out government works on request, but were protected from serving
office holders for their private purposes (§§ 11.2-3). Tenancy contracts with private landlords
demanding compulsory labour services, however, were permissible (§ 11.1). Nevertheless, the
Ain provided peasants also with a few safeguards. Most importantly, it was not allowed to evict
peasants within the planting and harvest seasons (§ 3.1), probably to guarantee that they were
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not deprived of the fruits of their work. Furthermore, tenancy agreements with orphaned chil-
dren or widows of government servants who died on duty could not be cancelled, albeit only on
the condition that the regular rent and taxes were paid (§§ 3.20-21). Peasants might also have
benefitted from the larger state policy to expand agricultural production, especially in the Tarai
region. Subjects who made barren or forest land arable were entitled to permanent ownership
(birta) of a certain portion of that land, which provided a legal foundation for independent
peasant landholding (§ 2.3). No one could force a tenant to expand his farmland by declaring it
a precondition for the prolongation of tenure agreements (§ 3.17).

To sum up, the Ain is not only the expression of the tributary economic relations within
Nepalese society, but tries to shape them by defining legitimate modes of surplus appropriation
through different forms of landownership, by channelling the (re-)distribution and investment
of the agrarian surplus, and by regulating the inherent social antagonisms emerging from the
struggle over that surplus.

Property

Besides land (jaga, jamin), the Ain mainly distinguishes between substantial property (jinsi),
monetary property (nagada), livestock (caupdaya) and human chattel (kamara) as the major
forms of property (e.g. § 2.17). Among these categories, land and slaves as the foundational
forms of societal wealth and value remained under state control and transactions involving
them required special documentation and registration at government offices (§§ 15.12 and
82.1). The nature of landownership with its varying degrees of entitlement to agrarian pro-
duce reveals a more general pattern of the Ain’s property concept. Property is not constituted
through an individual’s absolute ownership over on object, but determined through tiered and
partly overlapping claims of enjoyment (bhoga) shared among kinsmen, contract partners, tax
collectors, the king and even deities.® In that regard, property in the Ain is closely related to the
premodern Indic concept of property, though in a codified form.®* Although property remained
embedded within social, ritual and religious structures, the Ain also attempts to create a more
standardised and formalised property regime based on contractual notions, especially by regu-
lating the property relations and liabilities within the joint family. This served several purposes.
First, it facilitated the expropriation of rents, taxes and dues to the state, government officials
and the land-owning classes. In these cases, the joint family was unconditionally liable for
restitution with their entire property (§ 16.1). A family was considered as undivided as long as
its members shared the kitchen and formed a commensal community (§ 23.17). The state also
profited handsomely from court fees which both the winning and the losing party in a court
case had to pay in relation to the amount in dispute (e.g. § 15.2). The extraction of these fees
was only possible because ownership was legally defined and mechanisms for determining the
value of possessions were put into practice (§ 43.5). There also existed several offences which
were punishable by confiscation of property (Art. 43). To guarantee an orderly implementation

82 For example, trustees are only entitled to the surplus that remains after the offerings to the deity were prop-
erly made (§ 1.26).

83 For the overlapping entitlements in the dharmashastric concept of property, see, for example, Derrett (1962:
9) or Sontheimer (1977: 121).
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of such punishments, detailed legal specifications of the perpetrator’s latent claims on the joint
family property were required.

Second, it allowed the state to regulate potential conflicts from loan agreements or other
commercial transactions. Debts were a continuous source of socio-economic instability.
Defaulting debtors were exposed to the threats of impoverishment, violence, abuse or enslave-
ment. On the other hand, creditors ran the risk of their debtors absconding before repayment
or it being impossible for them to recover their loans owing to ill-defined possessory rights
within the debtor’s family or potential claims by other creditors. The Ain tried to mitigate such
frictions by defining elaborate criteria for the documentation and validation of loan agree-
ments, collaterals or sureties (Art. 15-20). Although the satisfaction of creditor claims was
given priority in the Ain and entire families could be held accountable for the debts incurred
by individual family members (§ 15.4), there were still a few safeguards for debtors. Indebted-
ness could no longer lead to slavery (§ 82.1), ceilings on the maximum payable interest were
defined (§ 15.13), and excessive loan recovery practices by creditors were declared illegal and
punishable (§ 18.3). Moreover, parents were not liable for loans taken by their sons without
their consent (§ 16.3), and a son could avert the liability for his parents’ debts by relinquishing
his right to inheritance (§ 16.2). Despite the pervasive nature of caste structures throughout
the whole text, the caste hierarchy or Brahmanical theological concerns influence the contract
law in the Ain only marginally. In contradistinction to the Dharmagastra tradition, interest
rates, for example, were not considered dependent on caste status and no direct reference to
the soteriological importance of debt clearance can be found.? The contract law in the Ain is
predominately articulated in a secularised idiom. However, in one important respect caste sta-
tus still played a role for loan agreements. Members of higher castes were not allowed to offer
themselves as collateral (§§ 82.7 and 129.10). This was meant to protect such persons from the
degradation to the status of bondservants, which would have subverted the hierarchical caste
order.

Third, the property relations of the household, next to the caste system the second major
pillar of the social order, required regulation for the maintenance of overall socio-ritual
cohesion and the reproduction of patriarchal dominance. The latter was achieved by vesting
the full rights to enter into contracts and dispose over the joint property only in free men
who had reached the age of maturity (§§ 15.1 and 5). Without the consent from her husband
or son, a woman was neither allowed to sell family property nor take any loans secured by
it. If she had entered any such agreement, she was liable only with her dowry or personal
property (§ 18.12). The varying statuses for ritually married wives, co-wives, concubines,
mistresses, slave girls and the legitimate and illegitimate offspring born from them inevitably
elicited familial conflicts concerning the entitlement to inheritance, maintenance or relation-
ship between the personal property of women and coparceners and the joint family property.
The Ain grants illegitimate sons a diminished right to the inheritance of their father’s estate
(§§ 23.5-6). Abandoned illegitimate wives (§ 24.2) and children (§ 23.29), too, were entitled
to a share of the joint estate. The individual property received as dowry upon their marriage

84 For the role of debt in Brahmanical thought, see especially Malamoud 1983.
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was removed from the access of the male family members, including the husband, and from
any claims laid by the state or creditors (§ 17.1), the only exception being that it was required
for the maintenance of the family in times of distress (§ 17.2). A son who was given into
bondservanthood to work off family debts and who redeemed himself from his personal
property, was no longer liable for any family loans (§ 82.15). In the context of inheritance
law, the nexus between ritual obligations and inheritance is still visible. An heir was obliged
to clear the deceased person’s debts and to cover his or her funeral expenses (§ 28.5). In the
Newar community, it was permissible to abstain from the mourning obligations for distant
relatives upon the payment of a fee, but this entailed the loss of all claims on the inheritance
(§ 28.33).

Fourth, the property regime in the Ain was not exclusively an instrument to increase state
income, but was supposed to bring private ownership under state protection. The violation and
restitution of private property rights are a major concern throughout the text. Separate Articles
are devoted to deposits and pledges (Art. 69), the illegal appropriation of lost animals (Art. 70)
and especially theft (Art. 68). However, the theft of government property was considered a more
serious offence than stealing from private persons. In some instances, the perpetrators were even
sentenced to death (§§ 68.25-26). Private property was not only protected from thieves, but also
from unlawful state incursion: Art. 0.2.22, for example, prohibits any arbitrary confiscation of
property. Ownerless items were assigned to the possession of their finder and not to the govern-
ment (§ 78.1).

The property regime in the Ain did not entirely serve the interests of the state treasury
and the property-owning classes, but also made a few concessions to ameliorate the situ-
ation of the debt-ridden lower classes and to disenfranchised members of the household.
Through the process of codification, sacred notions of debt, intergenerational liability and
ritual obligations became increasingly articulated through the more secular idiom of law and
contractuality.

Public, Administrative and Fiscal Law

The state apparatus of Janga Bahadura Rana could only be developed and maintained through
a network of subordinate civilian and military authorities with their respective officials and
orderly written procedures. This apparatus was responsible for collecting taxes, maintaining
public order and organising some kind of social welfare. The Ain mentions in the Preamble to
whom the legal code was addressed:

To the bharadaras and kamadaras stationed in the capital or provinces of our entire
realm, the hakimas of all gauda, adalata or thana offices, the Kaus1 or Kumaricoka office,
the religious court (dharmddhikara office), Mulukikhana, the Sadaradaphadara, the
record offices of the kampu, paltana, kampani or the like and all kacaharf offices, to the
kamadaras, amalis, dvares, ijara and theka holders, the holders of guthi land exempted
from all taxes, birta holders, the heads of monasteries (matha), the virtuous mahantas,
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mukhiyas, jimmavaldas, chaudharis, tharis, village headmen (mahatau), mijharas, peasants
or the like.

This passage shows that the state not only relied on bureaucrats and security forces, but
rested on a wide network consisting equally of local or religious elites. There was no stand-
ardised nation-wide designation of posts, but local variations were preserved within the state
structure.

Government Authorities and Officials

Four offices are usually addressed in the Ain: adda, adalata, thand, and amala, and this seems to
be a hierarchical order, because adalata and thana were superior to the amala. Adda, too, was a
kind of appeal court, sometimes, and later, even called this: apila adda (Kumar 1967: 164). The
supreme authority was the Kausala (cp. §§ 3511 and 23). However, it is not always possible to
see the different duties of the offices, because they are often jointly mentioned without different
tasks being distinguished. They were certainly all central institutions for judicial administra-
tion, but were also responsible for other tasks relevant to public order. Apart from this, the
adalata was a court of justice superior to the other offices. There were two categories of adalatas:
(1) gauda-adalatas (or just gauda) situated in the frontier areas, Dhankuta in the east and Palpa
and Doti in the west, and (2) jilla-adalatas, which were located in the various administrative
regions. The adda was any governmental post or station, a thana® was a kind of police office
or headquarters, and an amala was a village-level revenue collection office with semi-judicial
functions (Adhikari 1984: 344). Besides these, there were a number of offices with more specific
tasks (cp. Sever 1993: App. 5):

Juridical offices (courts):* Under Janga Bahadura Rana, the Kausala developed into a com-
mittee for legal affairs. It was responsible for formulating, emending and supplementing laws,
especially the Ain of 1854, functioning as the supreme court, with the absolute power of inves-
tigating and overruling the court decisions in civil and criminal cases. The Kausala was usually
presided over by the prime minister; its members consisted of high-ranking Rana, the royal
priest (rajaguru), the religious judge (dharmadhikara), and various high officials and military.
The Kausala for the Ain of 1854 was made up of 38 Brahmins, 34 Kiivara-Rana, 94 Chhetri
and 52 other caste members, among them 13 Newars. In the pre-Rana period, there were also
councils consisting of members from noble or high-ranking families (tharaghara, cautariya).
The Preamble of the Ain also mentions an Ainkhana, which should regularly ‘add, erase or
correct’ the regulations. The central district courts were called Itacapali, responsible for all
cases involving loss of life or limb or the confiscation of entire properties (Hodgson 1836: 98),
Kotilinga or Kotasimha (the supreme civil court), Taksara, and Dhanasara. Kacahari seems
to be a ‘term invariably used to refer to an office or a court of justice’ (Adhikari 1984: 350).
The Muluki Adda was the office for interior and legal matters and was placed directly under

85 The supplementary code of the main (bada) MA codified in VS 1935 (1878 CE) and promulgated in VS
1936 (1879 CE) defines that an office (adda) which is headed by a subedara is called a thana (RSR-Ain of
1879, section 1, see in NGMPP reel no. A 1375/5).

86 For the many central and local courts before the promulgation of the Ain, see Hodgson 1836: 105-9.
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the orders of the prime minister. It published the laws and regulations, processed petitions and
analysed the reports of the district administrations. It was also responsible for tax collection.
The Ainakhana, introduced by Janga Bahadura Rana, was active in a supporting role in similar
activities.

Land and property registries: The Sadaradaphadara(-khana) or the Cyangrakausi were a
kind of central land and property registration office, in which state land was registered and
administered. Here were kept the land donation documents, the lists of the land users (jagi-
radara), here the land use permits were issued, cash payments received from the tenants of
raikara land, and new tenants assigned. It was led by a jurist (dittha). Similar offices, e.g.
the Kampu Daphadara, dealt with land belonging to members of the army (kampu, paltana,
kampant). Chebhadela was a government institution responsible for building and renovating
state houses and properties and for the settlement of all disputes relating to houses and so
forth, which did not possess criminal jurisdiction (§ 76.7). It was also the responsibility of this
office to measure land granted by the government to state functionaries or private persons (cf.
Adhikari 1984: 83).

Finance offices: The Kumaricoka was a kind of Office of Finances and Controlling, directly
subject to the prime minister, that did the complete state accounting and bookkeeping. The tax
and duty statements of the districts were sent in to this institution at least once annually, with
a deadline of 35 days from receipt according to the Ain. It accepted the cash payments from
the districts, and it was like a tax office in that it had certain legal competencies. For example,
it could dismiss unreliable officials or tenants. It sometimes paid the members of the military.
The Kumaricoka was led by a colonel, assisted by further officials (subba, mukhiya) and scribes.
It consisted of sub-departments (Kumari Coka Sreste‘l Adalata, Kumari Coka Go$vara Adda),
which were occasionally responsible for certain districts or tasks. The treasury, which received
state income and paid salaries to the civil servants, was called Kausitosakhana (abbr. Kausi, also
called Tahabila). Janga Bahadura Rana created, in addition, a Mulukikhana, which took over
the tasks of the KausT and received others too. Thus, it received one hundred thousand rupees
annually for bridge-building and other public tasks, administered the royal household and that of
the prime minister, and kept the blank decrees (lalamohora) of the king, gifts for foreign repre-
sentatives and the official clothing (khillar).

Police and jails: Until VS 1910 there was no police force in Nepal; such tasks had been taken
on by the military or other forms of state security personnel, such as sentries, watch guards,
bailiffs etc. Prisoners were kept in the local offices or, in severe cases, brought to the central jail
in Kathmandu (cp. § 35.13). In cases of cruel murders, for example that of one’s own child or
husband, or of robbers, the prisoners were brought to a cage-shaped house called Golaghara (lit.
‘round house’, § 64.7) in the central jail (in Kathmandu) where they were kept in isolation from
other prisoners and visitors. In charge of the jails were various officials (dittha, raitara, hudda,
sipaht or mahane, § 50.28), who had to record the prisoners’ attendance register. The prisoners
had to work—mostly excavating or building roads (Art. 53). If they did not work, they were
fettered. Pregnant women were released in the sixth month of their pregnancy and imprisoned
again 6 months after the delivery. The Tosakhana office would pay for the expenses. Prisoners
had the right to receive a simple meal (§ 53.3) but they also had to work ‘irrespective of whether

58



Public, Administrative and Fiscal Law

he is of high or low rank’ (§ 53.6), for instance, on ‘road excavation’. Prisoners who had been
sentenced to life imprisonment with branding, or to execution or other serious punishments
were to be shackled (§§ 50.20-21). If prisoners fled and were captured again, their penalty was
increased or doubled (§§ 39.8-9). Officials who did not handle a case or allowed bribery to hap-
pen or unlawfully released a prisoner were, in some cases, to be severely punished (§§ 40.13-17,
50.30, 534).

Porterage service (rakama) and post office (hulaka): The porter service was a part of the work
duties (jhara) owed by mostly male persons, or whole villages, with the exception of Brahmins,
old and sick people, and some others. In the Ain, the postal service (mail running) was not
arranged through forced labour, but the mail runners were assigned land (§§ 4.4, 7). The huldka
system, as it was called from 1791 onwards, was a system of mail runners, bearers or porters
(halkara), which, in the beginning, was based on compulsory labour. It included the transport of
weapons and ammunition, for the most part. The Ain mentions that the government documents
from various places had to be delivered through the mail runners (§ 7.14). Especially in the west
of Nepal, it was a mukhiya in a fixed network and had fixed routes, so that the porters each had
only to manage the distance between their village area and the next, where they could pass on
the loads. In this manner, a fast, twenty-four-hour service could be set up, which was one of the
reasons for the military strength of the Gorkhali.

Government Officials
As with the offices, officials (karinda) are often named in groups in the Ain, e.g.:

If they have issued and signed the statement of confession, each mukhiya, thari, jim-
mavala, mijhara, gaurun, chaudhart, mahatau, theka or ijara holder, thani or thart shall
be fined 100 rupees after the amount of the bribe has been confiscated. (§ 89.61)

If venerable ministers, generals, colonels, senior captains, kajis, chamberlains (kapardara),
treasurers, sardaras, captains, lieutenants, subbas, subedaras, ditthas, khardaras,
Jjamadaras, managers of the elephant stables (daroga), the majors of the kotas, adjutants
or the like, subjects and nobles are house owners, they shall arrange for the cleaning of
the premises of their houses. (§ 79.2)

Often the precise tasks of such officials are not clear. In general, they had following responsibil-
ities (Table 12).%

Correspondence and Files

At the latest with the appearance of the Ain, the Rana started to register the country and to bring
everything to paper. The rapid growth in issuing documents is shown by the fact that the Nepal-
German Manuscript Preservation Project (NGMPP) has microfilmed more than one hundred
thousand such documents, of which the project ‘Documents on the History of Religion and

87 The table lists only the officials mentioned in the Ain; for more officials, see Hodgson 1836: 99-104.
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Table 12: Administrative and judicial posts

amalt Chief of an amala office, a revenue functionary of a regional administrative unit with
judicial powers

bajira (Prime) Minister

bharadara A generic term for a member of the royal family or high-level state functionaries

bicart A royal land grant with far-reaching privileges in terms of tax-exemption, revenue
collection and judicial authority

chaudhart A headman or landlord vested with revenue collection rights, especially in the Tarai

cautariya A high-ranking title with no specific functions attached, granted to several male
descendants of the Saha kings at a time

dharmadhikara Chief judge in a religious jurisdiction whose main duties are to grant expiation and reha-

(dharmadhikarin)  bilitation to polluted individuals. The term is exclusively used for Brahmins

dittha A civil servant serving in courts or account offices; he is ranked above a mukhiya and
lower than a subba

dvare A local revenue collection official with minor police and judicial powers

gaurun Village agent

hudda A low-ranking military or police functionary who could also be assigned to civilian offices

insayena A junior military officer (from Engl. ‘ensign’)

ijaradara Holder of an ijara (a revenue collection contract), a tax collector

Jjamadara A low-ranking commissioned officer in the army who could also be assigned to civil
offices

Janarala ‘General’, responsible in the provinces

Jjetha-budha

A village headman responsible for local affairs, such as the maintenance of law and order

Jjimmavala A revenue collection functionary in the hill districts

kajt An official of ministerial rank in the civil and military administration

kamadara Steward, manager, agent

kapardara Chief of the royal household, chamberlain

kharadara Writer, secretary, official scribe

kotavala, Chief police officer of a town or a district

kotapala

mahane A local revenue functionary in the Kathmandu Valley

mijhara A headman of ethnic groups of low caste status; responsible for the collection of levies,
fines or escheats from the families falling under his jurisdiction

mukaddama Headman of a village, caste or corporation, usually charged with the realisation of revenue

mukhiya A village headman

mukhtiyara In the pre-Rana period: prime minister; in the Rana period: prime minister and

Kamandara-ina-cipha (Commander-in-Chief), also the title of a regent
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Table 12: Administrative and judicial posts (continuation)

munsit Translator, teacher and scribe in the Munsikhana or Jaisikotha. Munsis were responsible
in particular for translating documents and texts in Persian, English and Chinese; Mira
Munst was the head of the munsts.

nayaba Regent

pradhana A low-ranking local state functionary or community headman

praima ministara  Prime minister, from Janga Bahadura Rana onward the prime minister also took the title
Sri Mahardaja (of Kaski and Lamjung)

rajaguru, Royal priest and councellor, functioned also as dharmadhikarin; usually a hereditary

rajapurohita post of a Brahmin

sardara A top-ranking official next in the hierarchy to a kaji

sipahi A soldier or a non-combatant person employed as a policeman or office attendant

Sresta(dara) An accountant, registrar

subba Governor or chief administrative officer of a province or district

subedara A military official, incharge of a thana

tahabiladara Government treasurer, cashier

tahaluva Aide, guard

tharaghara 1) A member of one of the six ruling clans of Nepal (the Pades, Pantl}as, Aryjalas, Khanalas,
Ranaa, and Bohoras); 2) Nev. Syasyah, the highest group among the Srestha castes

thart, thani A clan elder or headman functioning as tax collector

thekadara Contractor, tax collector, farmer who rents his land

umarau, umarava  High-ranking (military) official

vaidya Physician, naturopath, usually on an ayurvedic basis

vakila Envoy in the rank of a kgji or sardara

Law of Pre-modern Nepal’ of the Heidelberg Academy of Sciences and Humanities is currently
preparing a detailed online catalogue (https://www.hadw-bw.de/nepal/). Primarily, the Ain deals
with the following categories of documents (cp. Table 13): Orders and edicts of the king which
bear a red seal (lalamohora), missives signed by the prime minister (daskhata, daskata), order
or authorisation letters from the king or a high-ranking government official such as the prime
minister (pramangr), other orders (sanada, rukka), mostly from the prime minister, which often
bear a sword symbol (khadganisana), land grants or land sales (bhiimidanapatra, bhiimikrayapa-
tra, vikrayapatra, dastabeja), other donations and deeds of beneficiary foundations (danapatra),
pawn obligations (bhogabandha), debt obligations (bharpai), balance sheets and information
lists (bahi, vyaya, sucipatra), contracts and receipts (tamasuka) or lease-deeds (patta), travel
documents, passports (gacchampatra, rahadani, bahirpatra), for instance, for women on pil-
grimage (§ 33.13), letters and petitions (patra, bintipatra, nivedana, arji), writs (of rehabilita-
tion) (piirjr), certificates or letters of authorisation (tirja, sirabandr), exoneration (jitapatra) or
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Table 13: List of document types

ahada

(international) treaty

akarna(-nama)

evidence report

akrara

written acknowledgement of rights

alipatra

deed of relinquishment of title

amadanika syaha

income ledger

avarje

abstract account

baht, bahipatra

account, balance sheet

danapatra deed of gift; founding charter of charitable endowments
daskhata missive signed by the prime minister

dastabeja legal document, producible in evidence

dhapot personal account entries

dharmapatra religiously solemnised document or deed
dharmaputrako kagaja deed of adoption

dharota syaha deposit ledger

hukuma order, especially of the king or members of the Rana family
istihara ublic proclamation

p ¥
Jjabanabandt written statement of the acceptance of a court decision
Jjamanipatra declaration of suretyship
Jitapatra certificate of court victory, certificate of exoneration
kabuliyata written agreement, contract or consent
kagaja document, file, record

kapali tamasuka

deed for an unsecured loan agreement

kayelanama written confession

khata account book, ledger, especially of a creditor
lagata register

lekhata document, written statement

(lala-)mohora

royal order or decree bearing a red seal

lipha blank documents bearing a client’s signature, thumbprint or seal
marjr (prime ministerial) order

manjuranama letter of consent

milapatra deed of settlement

mohoratamrapatra royal copperplate deed

muculka report, witnessed written declaration
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Table 13: List of document types (continuation)

parambhatta a deed, prepared by the seller, formalizing the sale of a slave

patiyapurjr certificate of expiation

patra letter, document

patta deed of lease

pharakha written receipt or acquittance

pharakatt quitclaim deed

pharchyapatra quitclaim deed

pramangt order or authorisation letter from the king, prime minister or a high-ranking
government official

purja rent collection receipt

parjt writ, a written notice

rahadani travel permit, passport

rajinama deed of relinquishment of rights; declaration of will

rasida receipt

rola role of succession (for the royal and prime ministerial family)

rukka missive of the prime minister

sadhaka written verdict

sahipata (var. sahipatra)

marriage contract

sanada grant, charter, appointment, endorsements, often signed by a ruling authority
savala ordinances, a set of directives issued especially for administrative purposes
silapatra stone inscription

sirabandt written authorisation

sirako banda

compilation of account headings

Sresta account book, ledger
syaha account book, ledger
tamasuka loan agreement
tarapatra palm-leaf deed

tirja rent collection certificate
ujarata suspense account

urdr official written order
vamsavalt chronicle

vasila baki

collections and balances, total account

yadadasta

memorandum
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acquittance (pharaka), blank documents bearing a client’s signature, thumbprint or seal (lipha),
and verdicts or letters of acceptance of a legal decision (jabanabandr).

The Ain also mentions a number of registers and lists, for instance, of government employ-
ees (§ 33.2) or prisoners (§§ 39.9, 50.28), but mainly for taxes, levies and land, and rarely
records of ordinary court cases. Everything had to be written down in account books or ledgers
(syaha), which had to be submitted to the treasury. Government employees needed a written
confirmation of employment (§ 33.3), which had to be renewed and recorded in lists, a process
called pajani. If government employees were not registered, the registrar had to be severely
punished:

The registrar responsible for the preparation of the register of government employees
shall report accordingly to the mukhtiyara and record their names in the register. If the
registrar who is responsible for the preparation of the register of the government employ-
ees does not record their names in the register, the authorised person responsible for
recording [the assignments] in the register shall be made to compensate [the income
from] the crop yield [which the jagira holder had lost because his land assignment was
not registered] to this jagira holder. (§ 33.2)

Land transactions, too, had to be recorded in writing, passing through different hands, in the case
of mukhtiyaras and their close relatives, through the hands of kdjis or bharadaras, for exam-
ple. Otherwise such a document was invalid (§ 33.18). The same holds true for most financial
transactions. If it was, for instance, proven that some payments, including fees and fines, had
been enjoyed by the person responsible, he or she was fined the same amount as was owed to
the government (§ 8.20). Similarly, the officials had to register court exhibits and governmental
property (§ 35.18).

The Ain takes care that misuse of such documents is reduced to a minimum. If a document
was issued that could harm the state and some clerk reported it to an authority, he was not to be
blamed, whereas the chief of such a document was held accountable and fined (§ 33.4). Almost
all documents had to be affixed with a seal or stamped by various offices, or both, otherwise they
were not valid. The theft of documents was severely punished and the thief had to pay compen-
sation for the damage (§ 86.57).

Likewise, forgery or alteration of documents or seals was severely punished (Art. 34). Here,
too, the principle of ‘an eye for an eye’ was often applied. Thus, the punishment or the corre-
sponding detention time was often equal to the sum which was demanded with the falsified
document. If a lalamohora of the king or daskhata of the prime minister was forged, almost the
entire property of the forger could be confiscated; in addition, he was punished by damala, in
severe cases even executed (§§ 33.19-21).

Most of the documents were kept in certain offices, such as ‘government treasuries, in the
Tahabila, in the Tosakhana, Mulukikhana, in the Sadaradaphadara, daphadara, Kumaricoka,
Itacapali where account or treasury records are stored, and in the adda or gauda offices where
treasury records and other documents are stored’ (§ 73.1). In these offices, oil lamps were only
allowed to be used with caution.
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Public Order

According to the Ain, the state was not a surveillance state, even if it ruled in questions of fam-
ily law right down to the bedroom. With regard to public order, it regulated only a few areas:
traffic, street cleaning, and, in one case, avoiding brawls. Cutting or felling trees, or laying out
traps was also partly punishable. The use of alcohol or the carrying of corpses and the impuri-
ties associated with this, are also separate Articles for the Ain, as is the abuse of witchcraft. The
state took care of the welfare of the sick, the elderly, the orphans and the poor people only to a
limited extent.

The regulation of traffic was mainly concerned with the question of compensation for acci-
dents involving caravans of elephants, horses or pack animals. It was also necessary to clarify
who would clear the way. Thus, a rider of low rank must clear the way for the rider of higher
rank, and both must do so, if they meet a carriage (§ 72.7). As a rule the carriages had the right of
way (§ 72.12). If a person died of injuries incurred from a carriage horse, the victim’s family was
to be paid for the cremation (§§ 72.8-9). There were also penalties for reckless or high-spirited
riders.

The Ain also regulated the cleanliness of the streets and alleys (Art. 79). It was forbidden
to cut down the trees along the roads (§ 32.2). Cutting down trees in the forest to build houses
or stables only was allowed (§ 32.3). Anyone who defecated in front of the house of another
had to pay the home-owner 2 ands penalty. If an official did not ensure the cleanliness of his
home and the surrounding area, the door or stairs were to be removed and thrown in the dirt.
If the official did not clean the door or stairs, he must pay a fine. It was forbidden to throw
water or indeed urine or faeces out of the window. The streets had not only to be kept free
from dirt and refuse, but also from impurity. Therefore, the carrying of corpses also had to
be regulated.

The construction of houses (Art. 76) was promoted by the fact that the builder received the
land as birta if it was barren chapa or raikara land. This was confirmed by Sadaradaphadara-
khana in writing. If it was to be built on cultivated land, a corresponding area of the land had
to be surrendered. There was also a kind of urban concept, at least for Kathmandu, Patan or
Bhaktapur. Thus, if houses collapsed, they had to be rebuilt within four months, excluding the
rainy season. If the owner could not rebuild the house by that date, his neighbours could be
ordered to rebuild the house, with a 35-day deadline. If the neighbours, too, could not rebuild
it by the deadline, anybody could rebuild it by permission of the concerned office (§ 76.2, cf.
§§ 76.15-16).

Article 76 also regulates the sale of houses, conflicts between neighbours and compensation
for wilful destruction including arson (Art. 73). Special mention is made of the construction of
a ‘wayside public shelter, fountain, rest house, resting place, water fountain, well, plank bridge,
road bridge, or track’ (§ 76.9), which had to be rebuilt by guthis or the persons who built it.
Interestingly, one could take the material (bricks and timber) and rebuild at another place in the
same city, but one could not take it to another city (§ 76.11). Prior to the Ain, it was not allowed
to erect a hut with tiled roofs without permission of the government, but § 76.13 then continues:
‘From now onwards, to erect such a hut with a tiled roof, one neither needs permission from the
government nor is one required to pay any fee.’
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Gambling

The Ain regulates deviant behaviour such as gambling (Art. 75).8 Historical sources sug-
gest that the widespread gambling habits within Nepalese society plunged many families into
poverty and indebtedness (Tevart VS 2031: 216). However, gambling was also a vital part of
Nepal’s ritual life, especially during the Tihar festival. Therefore, the laws of the Ain strike
a compromise. On the one hand, the ritual importance of gambling during certain festivals
is recognised, on the other hand social discipline is maintained as far as possible. The indi-
vidual regulations of the Article mirror this balancing act. Gambling was prohibited except
for the five days of the Yamapaificaka festival (§ 75.7), a few other regular festive occasions
(§8 7511, 15) and after public announcements (§ 75.4). Selling valuables (§ 75.4), advancing
loans (§ 75.5) or borrowing money (§ 75.8), oral wagers (§ 75.3) and minors as gamblers
(§ 75.6) were prohibited at gambling venues. Only money at the disposal of the gambler at
the gambling venue could be used to bet (§ 75.9). This excluded immovable property, but also
credit and other stakes secured by sureties. The rationale for these rules was to prevent the
financial ruin of gamblers and their families—especially important in contexts of shared prop-
erty and collective liability—and the outbreak of violence between gamblers and the licensees
of gambling venues (Cubelic 2018: 297).

Social Welfare and the Health System

Janga Bahadura Rana Rana’s state was not a welfare state, yet initial efforts were made to care
for the poor and needy, the sick and the disabled. The state school system also dates back to this
time, but is not mentioned in the Ain.

When a child was abandoned, the entire property of the parents, if they could be found, was
confiscated and handed over to the foster parents and the child was later handed over to someone
from his or her caste (§ 93.1). In the case of orphans, the entire assets of the deceased parents
were held in trust until they reached the age of majority (§ 93.2). In the case of orphaned girls,
the responsible office was even supposed to pay for the costs of the marriage (§ 93.3). In the case
of infants, the costs for a nurse were paid (§ 93.7).

Lepers were not allowed to enter the city, but were cared for by the state, as were the hand-
icapped (lame people are expressly mentioned) or the destitute, when no one could be found to
care for them. A trust (sadavarta) was set up specifically for this purpose. The same applied to
those who fell ill with cholera, Athya fever, emaciation or smallpox (§ 93.8).

The health system was not supported by the state, but there were separate rules for med-
ical treatment and doctors (vaidya) (Art. 54). They risked their property being confiscated if
they ‘killed’ a patient by treating him improperly. Worse still, if the patient died after being
administered certain substances without first being purified, the doctor had to swallow the same
medicine. If he died, this was considered an indication that he was acting out of malice. But if
someone died after the necessary amputation of limbs, the doctor was not to blame.

88 A case study of how legal regulations concerning gambling played out at the market square of Asan at the
beginning of the 20" century is provided by Cubelic 2018.
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Witchcraft, a kind of indigenous healing system (cf. Macdonald 1976), was forbidden for the
most part by the Ain. Article 74 makes clear that the wrong accusation of someone being a witch
(boksr) was often made in connection with disputes over land or money. Such accusations were
punished:

If [two parties] abuse each other verbally in a dispute over land, cash or commodities,
and if one comes to complain that the other called her a witch, the person who called her
a witch shall be fined 5 rupees. If they first abuse [each other] verbally and later one per-
son calls the other a witch, he or she shall be fined 2V2 rupees. If the amount of the fine is
not paid, he or she shall, in accordance with the Ain, be imprisoned. (§ 74.1)

It is not denied that witches exist, for only unjust accusation is punished. At the same time, cer-
tain tests are laid down in the Ain for recognising a witch: for example, when a shaman manages
to make a a witch dance with a mantra, or when he brands the witch instead of the patient and
when, after this, the patient dies, the witch is to be driven from the village:

If, while a patient is being branded, [instead of the patient] the witch is branded, or if
[the witch] dances when she is made to dance through a mantra, or if, while the head
of a patient is being shaved, [instead] the witch’s head is shaved, such a witch shall be
exiled and chased away from the village. Persons who exile such a witch shall not be held
accountable. (§ 74.3)

Procedural Law and Punishments

Conflicts that led to criminal acts are listed in § 50.13 (and repeated in subsequent sections):
‘disputes concerning gold, silver, utensils, cash, commodities, kinds, jewellery, land, cattle, male
or female slaves, illicit sexual intercourse, caste-related issues, contamination through cooked
rice, or real property or trade’. As seen in the previous sections, there were many more offences,
which had to be punished through various legal measures such as the confiscation of property,
imprisonment, caste degradation, enslavement and, in some cases, capital punishment, fines and
fees (Art. 50) but also through forms of expiation and purification, mainly through the dharma-
dhikara (Michaels 2005).

This list of punishments (Table 14) is complemented by a number of religious obligations
and punishments. Broadly speaking, a religious punishment is usually a kind of imposed
atonement, for example, a vow or commitment (vrata) to fast, a pilgrimage, prayers, or var-
ious gifts. In contrast, a secular punishment usually takes the form of prison, fines, confis-
cations, and so forth. Expiations involve absolutions and the relation of the sinner to god
and society; punishments involve public order and the rights of others. Atonement involves
another life, the next life; punishment mostly this life. Atonement is voluntary up to a point;
punishments are not.
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Table 14: Forms of punishment

Capital punishment: execution (if the sentence of death is allowed) or damala (if the sentence of death is not
allowed)

Imprisonment (kaida garnu), life imprisonment (damala)

Branding on the left cheek with the initial letter of the name of a lower caste with the member of which one
has had illicit sexual intercourse or to which one has been degraded to.

Whipping: § 68.1

Caste degradation (tallo jatama milaunu) by shaving and branding: Art. 42

Enslavement (masi dinu)

Conlfiscation of property (amsa sarvasva garnu): Art. 43

Exile (desa nikala garnu)

Penances and purifications:

* patiya: Penalty through which one keeps or regains one’s caste status; bhor-ko patiya is a sanction for
purification from unwitting contamination (Art. 89)

» prayascit(ta): Ritual of penance undertaken by a polluted person for absolution

* Cow offering ritual (godana) to the dharmadhikara (Art. 89)

* Cow offering ritual for purification to a Brahmin (prayascitta godana)

* Ordinary bath (nityasnana)

* Performing a purification ritual according to the tradition of one’s own caste (jatako rita gari suddha)

¢ Rice defilement (bhatabaheka)

Fines and fees (cp. Hodgson 1836: 115-7)—the generic term is danda(kunda)—to be paid to the government
including compensation depending on the damage caused (bigo barabara jarivana), and which are:

* baksaunt fee: A government fee for settling a case between two parties; a fee charged for granting
a permission

* bisauda: A court fee of 20 percent of the amount involved in litigation, mostly to be paid by the losing
party of a lawsuit

* chaiti: A court fee of 6 percent of the amount involved in litigation (§ 50.8)

* dasauda: A court fee of 10 percent of the amount involved in litigation, mostly to be paid by the wining
party of a lawsuit

o jitaurl: A fee to be paid by the winning party in a legal casepanaphula: A small fee (lit. for pana, i.e. paan,
a preparation combining betel leaf with areca nut) offered in compensation (§§ 50.5-6)

* patiya: Also an expiatory fine (Art. 8§9)

* pvdja khani (lit. ‘[a fee] in order to consume onion’): A fee to be paid to the soldiers or bailiffs who are
deployed to arrest the defendant (§§ 41.6-7)

Atonement and Punishment
But the Ain hardly distinguishes between atonement and punishment.® Both were prescribed in
certain cases. Caste degradation or the exclusion from the community meal both had social conse-
quences. And yet there were cases in which the Ain says khata lagdaina, ‘no punishment is to be
imposed’, even though certain measures of expiation were foreseen: for example, rehabilitation
(patiya, prayascit[ta]); fines of atonement (dastura, godana), that generally had to be paid to the
dharmadhikara; monetary fines (danda) paid to the government; pardons (taksira mapha) or certif-
icates of indulgence (piirji). But in truth, such a certificate could only be issued if previously there
had been a punishment imposed (imprisonment, confiscation of property, branding), especially in

89 The following is partly based on Michaels 2005: 35-51.
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cases of illegitimate sexual intercourse or offences against the food rules, i.e. eating together with
casteless or impure persons. Atonements (patiya) could then be required in full or in part. If they
had been imposed for cooked rice and water, then this signified a full re-integration into the caste. If
they had been imposed only for water, then this meant that the guilty party was partly re-integrated
into the caste, so that he or she is forbidden to share cooked rice with his or her fellow commensals.

The Nepalt word patiya derives from Skt. prayascit(ta), which, in traditional law, comprised
expiatory measures, such as sacrificing, praying, ritual bathing, the cleansing use of bovine
products, fasting, going on pilgrimage, or chastity. In the Ain, the word prayascit also refers to
the expiatory aspects of rehabilitation, while the word patiya usually refers to the social aspects
of the rehabilitation. Briefly put, patiya means social cleansing, and prayascit means religious
cleansing. Patiya is intended to soothe or eliminate the consequences of a misdoing; prayascit is
intended to do this for the consequences of evil—including those in the next life. Prayascit was,
then, a sort of voluntary supplement to the patiya ordered by the state.

The re-integration into a caste can best be explained by referring to a certificate of indul-
gence (purji). It was issued by the Dharmadhikara Kuvalaya Raja Pandita in the year 1900 and
carries his seal.

(Seal:) St (venerable) dharmadhikara St Kuvalayaraja Pandita-jyti. Year 1951 B.S.

By order of the venerable king of Gorkha in congruence with the smrti(s). Perform the
following prayascitta which is a remedy to wipe away (your) sin:

Having shaved your head, having smeared (your body) with mud (and) ashes (and hav-
ing taken) paficagavya (five holy products of the cow), take a bath on the first day. On the
same day, eat 15 handfuls of havisya; eat in the night of the second day twelve handfuls.
On the third day, eat without asking; if anybody offers (you) something to eat, eat 24 hand-
fuls. On the fourth day, fast. On the fifth day, eat paficagavya (and) give sidha (1 leaf plate
of raw vegetables, lentils, etc.) as well as daksina (sacrificial fee) to the Brahmins.

(By doing this) the house of Naradeva Pamta shall be pure from the simple (type of)
contamination (caused by contact with) a man who had committed the crime of having
had sexual contact with women from castes such as Kulu (makers of musical instuments,
like drums), Dhobi (washer-men), Sarki (shoe makers), Damai (musicians) and also
women who had committed the crime of having had sexual contact with men from castes
like Kasat (butcher), Musalman (Muslims), Kami and Sarki.

(Vikrama) Samvat, the 9" day of the bright half of the lunar month of Bhadra, Mon-
day. Hail! (ed. Michaels 2005: 41)

The punishments were partly based on the abbala, doyama, sima and cahdra categories of land,
which, however, were also used to differentiate degrees of crimes (§ 68.20) or culprits according
to their degree of purity, physical strength, financial status, qualities, productions and other cir-
cumstances (see, for example, §§ 64.21, 65.2 and 89.7).

The most severe crimes were certainly homicide, theft or illicit sexual intercourse. Heinous
crimes (rajakhata) such as the killing of a Brahmin (cf. § 67.5) or incest (cf. §§ 141.23 and 25)
could be considered a crime against, or punishable by, the king.
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If a convict could not pay the fine to which he had been sentenced, he had to be imprisoned
‘at the rate of one month for every 9 rupees of the due amount’, but not longer than 12 years
(§ 50.37). Likewise, it was possible to give a guarantee for a convict, which could be ‘cash, male
or female slaves, cattle or the like’ sufficient to cover the total amount of the fine or debt to the
government (§ 38.1).

The Ain also uses the legal principle ne bis in idem (‘Not twice with regard to one and the
same (crime)’, i.e. the prohibition of double jeopardy (see §§ 35.2 and 68.23).

Complicity and Abetment

The Ain does not treat complicity or abetment in separate Articles, but it devotes itself to this
question, especially in Art. 68 on theft. Accordingly, accomplices are liable collectively. Thus,
if, in the case of a joint theft, a perpetrator kills a resident of the house which the perpetrators
had broken into, all the accomplices are to be executed; on the other hand, those who were not
involved in the murder will be punished more mildly (§ 68.19). Joint murder is regulated in
§§ 64.8—10, multiple perpetrator rape is regulated in Art. 133. Abetment is only dealt with in the
case of somebody helping prisoners (Art. 40) or bondservants to escape (§ 80.1).

Penalty-reducing Circumstances and Mitigation

Suspects were punished only when they had criminal responsibility and acted with intent.
Offenders therefore had to be categorised: (a) one who knowingly, deceitfully and forcefully
commits a crime, (b) one who deceives himself and commits a crime, (¢) one who commits
a crime while intoxicated, (d) one who commits a crime by mistake or under some compulsion
and (e) one who commits a crime because of certain circumstances. This means that suspects
should not have been ‘intoxicated, ignorant [of the details of the transaction], mentally retarded,
minor and also not lunatic’ (§ 33.25) during their criminal acts. This also holds true for witnesses
and officials:

If the signatures were obtained through an intervention [from the kacahari] or [the sig-
natories] were ignorant, mentally retarded, minor or lunatic, and if a signatory lodges
a complaint within 4 months after giving his signature, or others come to lodge a com-
plaint claiming that the signature of such a [non-eligible] person has been obtained, the
case shall be investigated and decided according to the Ain. (§ 33.25)

The age of majority was 12 years. ‘No punishment or imprisonment shall be required for chil-
dren below the age of 12°, declares the Ain with respect to theft (§ 68.7). However, for written
loan agreements the child must have been 16 (§ 92.2). And there were different ages of majority
for boys and girls:

If a minor boy below the age of 11 and a girl who is past the age of 10 from a Sacred
Thread-wearing caste have illicit sexual intercourse, the girl shall not be granted expiation.
She is excluded from her caste. The boy requires neither royal punishment (rgjadanda)
nor a fine. (§ 92.8)
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The Ain also declares an ‘age of having [real] sexual intercourse’:

If a boy below the age of 11 and a girl below the age of 10 have sexual intercourse, it
shall not be considered that the hymen is ruptured, because they have not reached the age
of having [real] sexual intercourse. They retain their caste status and they do not need to
undergo penance. Such a boy and girl shall be scolded and be let off. Neither a fine nor
a fee is required. (§ 92.10)

According to Article 51 it was possible to serve a prison term in place of female culprits. How-
ever, this was only possible when the woman had not been accused of a crime punishable by
damala.

In cases of homicide and theft, self-defence was permitted even if the attacker died in the
process (§ 68.6). No expiation ritual or fee was necessary.

Judges
Except for crimes that mandated the death sentence or, in case of Brahmins, who were
exempted from capital punishment, the shaving of the head (Art. 42), damala, life impris-
onment, caste degradation, and the removal of the Sacred Thread, all cases were tried at the
central and regional offices (§ 42.4), but as there were almost no written laws before the Ain,
judges versed or educated in jurisdiction or jurisprudence were the rare exception, as were
professional prosecutors and lawyers. It mainly was a decision by elders or noblemen. With
the Ain, however, certain officials also became judges. The text mainly mentions diftha and
bicart for the local level, bharadara for appeal courts and the dharmadhikara for cases of
impurity. Naturally, the mukhtiyara or prime minister also had the right to decide cases. The
king, however, was only involved in signing verdicts in severe cases, such as those mandating
execution (§ 42.4).

Except for the dharmddhikara, who was to have been a learned person and knowledgeable
in the Dharmasastra, the only required qualification for these ‘judges’ was that they could
read:

When persons are being appointed as a dittha or bicarT at an adalata, someone who is not
able to read out the text of the Ain shall not be appointed as either. Someone who appoints
a person who is not able to recognise letters or read out the text of the Ain shall be fined
20 rupees. (§ 35.15)

Even though the Ain became the final authority in deciding cases, the rule of law was not always
in practice. But it gave considerable authority to the judges. No officer had henceforth to consult
the Kausala ‘as long as the matter is regulated in the Ain’ (§ 35.11). If the case was not regulated
in the Ain, he, however, had to consult the Kausala.

In land disputes, officers could only act when they had received an official letter of authorisa-
tion (pramangt, § 35.16) from a higher office. If a chief officer had to summon an official higher
in rank than himself, he was to place him at the right side of his seat.
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If he is of the same or a lower rank, he shall place him to his left and discuss what needs
to be discussed. If it is ascertained that [the official summoned] has carried out his tasks
in an excellent manner, say, ‘You did a great job!’ If it is ascertained that [the official
summoned] has carried out his tasks in an improper manner, say, ‘This matter needs to be
clarified.” (§ 35.23)

Except for crimes pertaining to homicide, punishable by damala, pertaining to illicit sexual
intercourse or cooked rice and water, high-level functionaries (bharadara) could authorise some-
body else to represent them in court, giving that person the power of attorney in writing. The
bharadara was then not allowed to revoke the representative’s decision: ‘Whatever is decided in
accordance with the Ain, I will accept. I will not lodge a complaint.’ (§ 35.24).

Judges and officials who did not follow the rules prescribed in the Ain had to be punished:
‘(...) if it happens that a hakima has so done out of favouritism, bias, or after accepting bribes,
he shall be fined an amount equal to the amount in question of the case, having obtained a decla-
ration of consent [for his sentence] from him.” (§ 48.22). In many instances, the Ain makes clear
that officials or judges are not above the written law.

Court Instances
A widespread form of punishment was in the form of vigilante justice, that happened quite often
and not seldom in a cruel way, as is evident from § 50.13, which prescribes punishments for
those who in such cases pour [boiling] ghee, oil, vegetable stock, water, beeswax, milk, liquor
over a person or throw burning wood, embers or ashes on the body of the other party. Vigilante
detention was tolerated under certain circumstances (§ 50.15).

The legal responsibilities and procedures of the various official courts and offices (see above
p- 58—62) are mentioned at different places in the Ain. For the trial of homicide, for example, the
following procedure was prescribed:

A lalamohora ordering a death sentence for homicide shall not be dispatched if it has not
passed through the hands or was attested by the following four officials: The venerable
chief judge of the adalata (adalatka malika Srijaj), the venerable guru dharmadhikara,
the malika of the KausT office, and the state treasurer (khajanci). If the chief of the Kaust
and the state treasurer are not available, [the [alamohora] shall be dispatched to the places
where it is necessary, receiving [the confirmation on its reverse] that it has passed through
the hands of the kaji and colonels. (§ 33.8)

To what extent cases had to go through such official channels or instances was perhaps clear in
severe crimes such as ‘cases concerning homicide, or a crime punishable by damala, or concern-
ing illicit sexual intercourse, or concerning the crime of contaminating a person through cooked
rice or water, or concerning theft, or concerning the crime of accepting bribes or concerning the
crime of hiding governmental revenues’ (§ 46.4), but many other cases could be decided by the
parties, i.e. plaintiff and defendant, even after they had been brought to an office. If they failed to
find an agreement and returned to an office, they had to be punished or fined (§ 46.6).
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In cases connected to the death penalty, damala and degradation of caste, and crimes con-
nected to defilement through cooked rice (bhata) and water after committing a sexual crime with
a member of the Water-unacceptable castes by a member of the Water-acceptable castes, the
local administrative offices were not to hear them, but to forward them together with the letter of
confession of the offender and other documents to the higher court of justice (§ 36.6).

In minor cases, the court of the first instance was the amdala, where the amali or land holder
decided. Legal disputes concerning jagira land, for example, could be investigated and decided
by the holder of the jagira land. Complaints on unjust decisions by the dvare of the jagira land
holder could be forwarded to an adalata or thana office, which then had to bring the dvare
and tenant together to decide the case (§ 46.1). These courts could also refer the case back to
the amala (§ 46.3). The court of the next instance was generally the adda or the central courts
of justice, Itacapali, Kotilinga, Taksara, and Dhanasara. The higher court, which decided only
on severe cases, was the kacahart or, as the highest instance, the Kausala. Cases could not be
brought to different courts; if this happened, the higher court could appropriate the procedure
(§ 46.5).

Court Procedures

Courts, which according to Hodgson (1836: 98) were always sitting and had neither vacations
nor terms, could summon suspects or offenders at any time. Even in cases punishable by life
imprisonment or caste degradation, the regional courts had to have the minister sign the doc-
ument first, and then summon the culprits, arranging that they could not ‘escape on the way’
(§36.1).

Normally the defendants were confronted with their accusers in criminal cases, and the
judges tried to reconcile the parties. In higher courts, cases were often decided without the cul-
prit being present. If then the court decided that the culprit was to be punished by death, confis-
cation of property, life imprisonment or caste degradation, the master of the court had to write
an authorised letter to the local office concerned, telling it to take the necessary action (§ 36.4).

The main form of evidence was witnesses and documents in civil law cases (§ 35.25). Oaths
(§8§ 2.33-35, 21.3) were apparently less often used, often in the form of an ‘oath on the dharma’
(§ 35.34) and only when no other form of evidence was possible. For Hindus, an oath on the
Harivamsa was taken (§ 82.5), for Buddhists on the Paficataksa and for Muslims the Quran
(Hodgson 1836: 118). Within Dharmasastra literature, according to Richard Lariviere, the oath
during which the Harivamsapurana is put on the oath taker’s head is only mentioned in the
Smrticintamani. He observes that ‘this ordeal was devised particularly for settlement of bound-
ary disputes. It involved the threat of the loss of offspring and the end of the family if the swearer
was untruthful’ (Lariviere 1981: 52). Hodgson gives a description of an oath being taken on the
Harivamsa:

The Bichdri of the court, having caused a spot of the ground of the court to be smeared
with cow dung, and spread over with pipal leaves, and a necklace of tulsi beads to be
placed on the neck of the witness, places the witness on the purified spot of ground, and
causes him to repeat a sloka of which the meaning is ‘whoso gives false evidence destroys
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his children and ancestors both body and soul, and his own proseprity’, holding the Hari
Vansa all the while on his head, and thus prepared he deposes. (Hodgson 1836: 118)

Verdicts could be reached by ‘considering the documents and actors mentioned therein, endorse-
ments, witnesses, testimonies and rights (bhoga)’ (§ 49.2) or forcing the suspect otherwise to
confess (Art. 37). If the suspect was beaten to death, the official himself could be killed, ‘tak-
ing life for life’ (§ 37.7). The Ain clearly forbids ordeals, which previously had been practiced
(Hodgson 1836: 120-1):

It has been brought to attention that, in some places, trial by ordeal is carried out upon
someone’s request, by putting [the defendant] into a jute bag (dhokro) and plunging him
under water. From now on, no such trial by ordeal in violation of the Ain shall be car-
ried out. If [the defendant] who has been plunged under water dies, [the official] who
ordered such a trial by ordeal—irrespective of whether he is a dittha, bicari, amalr or
Jjimmavala—shall be put into a jute bag and plunged under water. The trial by ordeal shall
be nullified. (§ 49.1)

Persons who concealed information relating to a crime could be punished, in severe cases, by
confiscating their property or imprisonment or both, or, if the man belonged to an Enslavable
caste, by enslavement (§§ 39.1-2). If a wife did not reveal such crimes of her husband, she was
not blamed and let off (§ 49.3).

Confessions were made by letting the offender touch a holy stone (§§ 35.6, 44.1), the proce-
dure of which is described by Hodgson (1836: 126):

When a cause is decided the Bichdri orders a stone (any one) to be brought, and upon it
a few blades of Diib [dubo] grass to be put. He then commands the loser of the cause to
put a rupee and four dams on the stone and to touch it, observing to him ‘you have com-
mitted an offence against the Mahdrdja as well as the other party: that stone is the symbol
of the Rdja’s feet, touch it, thereby acknowledging your offence, and be freed.” The rupee
put on the stone is the Bichari’s prerequisite, and the four dams, that of the Mahdniah.
This usage is not observed in every cause decided, but only when it is held that sin (pdp)
is necessarily attached to the losing party, and never in cases of ordeal. Others say that
the stone has the ‘charan’ or foot mark of the God Vishnu graved on it, (the Saligrdm) and
this account is more in harmony, with the usage of making atonement by an offering to it,
than if it represented the sovereign of the state.

Often the offender was also asked to write down what he confessed. Hodgson (1836: 96) even
regards ‘compelling the convicted criminal to confess’ a feature in which Nepal differs from
Europe.

There was also a hierarchy of pending cases, stating that first the cases of children, elderly
people and women should be decided, then those of poor and weak people (§ 35.17). There were a
number of deadlines—generally within 35 days—for making complaints at the court (§Art. 47).
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Verdicts

Strangely, only a very few court verdicts from the 19" century have so far come to light. Given
the fact that verdicts in severe cases required the written form, one would expect a great number
of this document type. The Ain clearly prescribes a written verdict in most cases:

When a written verdict for the victorious party to a case is issued, it shall be issued by the
dittha or bicart of an adalata, thana or amala office, or by the owner of a birtabitalapa,
gutht, phikadara or mandcamala land, if the written verdict involves an amount of less
than 500 [rupees]. If the written verdict involves an amount of more than 500 rupees, the
written verdict shall be issued by putting the stamp of the mukhtiyara or the malika of the
adalata or thand on it. (§ 35.1)

It also states that the Ain should be mentioned in the verdicts: ‘This was done in accordance with
such and such a section of such and such an Article of the Ain.” (§ 35.19). In the case of a death
sentence, for instance, ‘(T)he malika of the Itacapali shall relate the written confession of the
person to be executed with [the respective regulations of] the Ain and inform the Kausala. If an
official at the Kausala ascertains, upon his own deliberation, that the person is to be executed,
he shall have a lalamohora issued ordering the execution and shall forward it [to the authority
concerned]. When an execution is to be carried out, no one shall be executed in any adda or
gauda from east to west without [the sanction of] a lalamohora.’ (§ 36.2). The following is such
a verdict from 1880 in the case of a homicide: *°

(...) Regarding the trial of Hari Godiya, residing in the maujye of Bajhahit, Pallapura,
Baharaica, Mogalana: On Thursday, the 7% of the dark fortnight of Phalguna in the
[Vikrama] era year [19]35 (1879), [the accused] confessed his guilt in writing at the
Amini, Adalata and Kacahari [courts], stating: ‘It is true that on Sunday, the 1% of the
bright fortnight of Sre‘wana in the [Vikrama] era year [19]34 (1877) I, a member of the
Godiya caste, killed Vadala Sim Thapa, residing in Stmala Tola, Pahadapokhara, during
the night while he was sleeping by stabbing [him in] the throat twice with a khukur? and
then fled with 1 fola of gold and [East India] Company Rs. 40 which he had at his waist.’
On Saturday, the 30" of the dark fortnight of Sre‘wana in the [Vikrama] era year [19]36
(1879), Lieutenant (text: lephten) Balanarasim Svara ChetrT and Bicari Kasinatha [...]ri
of the Kailali Amini, [in] the new territory, submitted the following report through the
Itacapali Court [to the king]: ‘Since Hari Godiya, out of greed for property, killed Vadala
Sim Thapa at his place of residence by stabbing [him in] the throat twice during the night
while he was sleeping, we have determined to sentence him to death: to take him to the
grounds called Pahadapokhara where the public can witness his beheading—of taking
life for life—at the hand of a local Untouchable caste member in accordance with the fol-
lowing law: “[1] Section 9 of [the article] on homicide: If a person kills another person out
of greed for property or for any other reason by striking or stabbing him with a weapon

90 Document ‘Surendra Saha VS 1937 (1880 CE)’ (edited in Khatiwoda 2018: 255-261).
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or the like, the offender—if he is a man from a caste whose members cannot be put to
death—shall, in accordance with the Ain, have all his property confiscated and undergo
the damala punishment; whilst if the offender is a woman, she shall undergo the damala
punishment, but without having her property confiscated; whilst if the offender is a man
from a caste whose members can be put to death, he shall be executed.” [2] Section 7 on
“Shaving and Damala”: “When the law calls for putting an offender guilty of homicide
to death, from now on a lalamohora shall be issued stating that such and such a person
who has committed the crime shall be executed by beheading or hanging in such and
such place, [the place] where he took [the other’s] life. The offender shall be taken to the
place mentioned in the lalamohora and executed by beheading or hanging at the hands of
a local Untouchable caste member.’

[Then] Subba Pandita Candrakanta Arjyala (text: Camdrakamta) on behalf of the Ita-
capali Court submitted a request to ---1--- (i.e., Prime minister and Commander-in-Chief
Ranoddipa Simha) and Venerable Prince born of a prince and Commander-in-Chief Dhira
Saméera Jan Rana Bahadura, stating: ‘[The above-mentioned] report has been approved
by order [of the king], so that we have decided that a lalamohora shall be issued to
the chief of the Mala [Adda], Captain (text: kaptana) Mvana Sim Svara Chetri, and to
send it off. Whatever you wish, [please] order.” [Deciding upon the request submitted,]
they too have ordered as follows: ‘Regarding the trial which has come to our attention
[through the request sent by the [Itacapali Court], we have given the order to sentence
Hari Godiya to death as punishment for his having committed the crime: to take [him]
with sounding cymbals throughout the new territory of Kailali district and to the grounds
called Pahadapokhara and [there] to behead him at the hands of a local Untouchable
caste member in accordance with Sections 9 on homicide and 9 [sic] and 11 on “Shaving
and Damala” — Hari Godiya, who out of greed for property killed [Vadala Sim Thapa]
unlawfully during the night while he was sleeping by stabbing him twice in the throat
with a khukurt.’

The Application of the Ain

Scholars of the Ain have always asked whether the text was really ever made the basis of legal
practice. It has often been argued that the Ain did not bring any fundamental change to the courts
of law of 19" century Nepal owing to the Rana aristocracy ignoring whatever court procedures
were written down in this text. Thus, H. N. Agrawal (1976: 12) argues that the Kausala was used
only once in 1847 by Janga Bahadura to declare ‘the abdication of King Rajendra Bikram Shah’.
Similarly, M. C. Regmi writes:

Legislation alone could not circumscribe the reality of the Rana Prime minister’s absolute

authority. There were no constitutional safeguards to ensure that he actually complied
with the spirit of the restrictive provisions of the code. A tradition gradually evolved
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according to which the Rana Prime minister’s word was regarded as above the law. (Regmi
2002: 4)

Such arguments are made by the scholars without paying enough attention to the large corpora of
documents available in private and public institutions of Kathmandu valley and beyond. These
mostly unstudied documents are a basis for the still largely unexplored history of the practice of
the Ain in Nepalese jurisprudence of the mid- and late 19™ century.®! Thus, the following docu-
ment edited by T. R. Manandhar (VS 2056 [1999]: 27) records the carrying out of punishments
by the Criminal Court (Itacapali) on seven criminals in 1861—two of them sentenced to death
for committing homicide:

Lachimanya Jiryala, living in Listi Kokarthali,”> was sentenced to death in accordance
with [section] 15 of [the Article] ‘On Homicide’ after he confessed [his crime] and wrote
a note of confession saying: ‘On Tuesday, when the 20" day of the month Mansira in the
year [VS 19]18 had passed, I was at [my] cowshed in Japhebyamsi. In the morning, I had
started doing [my] work in the cowshed after I freed the cattle (lit. cows and buffalo) [for
grazing]. It became apparent that the cattle ate [grain or grass] from the kunyii®® [made]
on the rice field. The son of Naina Simha Basnyata, [born] to [his] Bhote wife, chased the
cattle and scolded me. Keeping in mind that he had scolded me, I pushed him away and he
fell down. When he struck me twice with a stalk of maize, I became angry and struck him,
who is named Meher Simha Basnyata, on his head with a stick of kholamya wood. He fell
down on the spot (f@hi) and could not stand up. He even could not even gulp down water,
also did not speak and did not stand on his feet either. I beat him up on Tuesday when 3 or
4 ghadis of the day had passed. It is true that he, Meher Simha Basnyata, died on Thursday
night when 10 or 11 ghadrs of the day had passed by [the effect] of my strike by the stick’.

As stated in the document, the murderer Lachimanya Jiryala was executed after the pertaining
section and Article of the MA had been referred to:

If somebody strikes a person either with his foot, a stick, or a stone, and that person falls
sick, becomes unable to walk and dies from the pain [resulting from the injury] within
22 days, it is understood that the person who struck has killed the victim. The murderer
shall be executed... (§ 64.15)

The victim, Meher Simha Basnyata, died of the injury within two days after he was struck with
a stick by Lachimanya, therefore it was considered in accordance with the Ain that the offender
had killed the vicitm, even if he had no such intention. If the victim had died after twenty-two
days, the offender would have been only fined 60 rupees instead of suffering death penalty.

91 Some documented evidence relating to the implementation of the MA in mid-19%-century Nepal is provided
by Khatiwoda 2018.

92 This probably is a village in Sindhupalchok District in the Bagmati Zone of central Nepal.

93 The terms designate a large heap of grain or straw, stack of hay.
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Similarly, Gaja Ke$ara Thakuri, too, was excuted after the pertaining Art. 64 and section 12 of
the respective Article, which had been referred to (§§ 64.2 and 12). Section 2 allows the author-
ity to impose the death punishment on a member of royal descent, saying: ‘... If a Rajapiita kills
a person, he shall be executed’ (§ 64.2). This ensured that the offender Gaja Kesara Thakuri, who
belonged to a Rajapiita caste, could be put to death when found guilty of homicide. Section 64.12
allowed the authority to impose the death penalty, since the accused had killed a person with the
intention to kill. Even if the victim had not died, he would have been punished with the death
penalty in accordance with the same section of the Ain regulating attempted murder.

Further, a letter from Jagat Samgera to the dvares of Athara Saya Khola on the Nepal-Tibet
border®* and the above-mentioned royal order (rukka)®® issued by King Surendra to Captain
Mvana Simha Svéra KsatrT in the western Madhesa stand as exemplary documents which tell
us that the Ain was circulated not only in the capital city, but also in far distant territories. Jagat’s
letter directs the dvares not to bother the subjects with the same issue again, which had already
been resolved. If they do not comply with the order, they will be punished according to the Ain.
Surendra’s above mentioned rukka lays out the formal procedures for carrying out the death
penalty on Hari Godiya, who had been found guilty of committing a homicide. The offender,
Hari Godiya, a resident of Maujye Bajhahi Pallapura, Baharaica, Mogalana, killed Vadala Simha
Thapa and then fled. After more than a year, he was arrested and brought before a court, where
he confessed his guilt in writing at the amini, adalata and kacahart courts that he, a member of
the Godiya caste, had killed Vadala Simha Thapa, at night while he was asleep, and then had fled
with gold and money which he had carried around his waist. Half a year passed, and on Saturday,
the 30t of the dark fortnight of Sravana in VS 1936 (1879), Lephtena Bala Narasimha Svira
Ksatr1 and Bicar1 Kasinatha of the local amini court submitted a report to a higher court, the
Itacapali, that Hari Godiya, out of greed for the property, had killed Vadala Simha Thapa at his
place of residence by stabbing him in the throat twice during the night. Therefore, it was ruled
that ‘he has to be sentenced to death; by taking him to the ground called Pahara Pokhara and
beheading him at the hands of a local untouchable caste member—the taking of life for a life—
according to the § 9 on “Homicide” and § 7 on “Shaving and Damala”.’

Moreover, a lalamohora issued by King Surendra in VS 1927 (1870)% testifies that the Ain
was consulted not only on criminal cases, but also on civil matters. This lalamohora gives final
approval to the decision made by the Kausala regarding a court case. The court case is between
Kasidasa and Baladasa about the succession of Mahanta Mohanadasa of the Basahiya Monas-
tery in the Muhattari (Mohattari) district of Madhesa after his death, and about the property
of that monastery. As stated in the document, Mohanadasa had ritually and lawfully granted
the succession and the property of the monastery to Kasidasa in 1863 (VS 1920), which was
witnessed by the village notables and his four disciples: Baladasa, Sukharamadasa, Jivanadasa
and Pranadasa. However, Baladasa took over the succession in the monastery by force one year
later in 1864 (VS 1921), accusing Kasidasa of having acquired the succession on the basis of

94 See Document ‘Jagat Sam?era VS 1912 (1855 CE)’.
95 See Document ‘Surendra Saha VS 1937 (1880 CE)’.
96 Edited in Khatiwoda forthc.
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forged documents. The /alamohora recounts the procedures required for a court decision. The
local court first investigates the lawsuit and a decision is made only after careful consultation
of the pertinent sections and Articles of the Ain. This decision is afterwards sent to the Kausala
by the court, which investigates anew the decision of the court on whether the matter conforms
to the regulations of the Ain and adds its own observations. It is then approved by the Kausala
and forwarded to the commander-in-chief and prime minister, who issued a rukka. Afterwards,
it is sent to the king and a red-seal document (lalamohora) is issued by him to the winner of the
lawsuit, i.e., to Rupalaladasa in the present document.

Not only the court verdicts, but also the supplementary legislation to the main Ain of 1854
are worth discussing so as to understand the growing necessity of more precise laws for better
applicability. For example, one such supplementary legal document promulgated by Ranoddipa
Simha Rana in VS 1936 (RSR-Ain) and intended to help train judicial officials not only defines
what criminal and civil cases are, but also clearly explains the hierarchy of the judicial offices
and officials, something which is not clear in the Ain of 1854. RSR-Ain §§ 6 and 7 read:

... an adda office headed by a lephtena, subeddra or jamdddra or havaldara is to be called
amini kacahart, thana or cauki, respectively. The officials of such offices who have been
given the right to decide legal cases are to be called hakima and the rest are to be called
clerks (karinda).

Moreover, this legislation also introduces, probably for the first time in pre-modern Nepalese
administration, uniformity in the script of the legal documents. It directs the officials to send the
reports and documents to the prime minister only in DevanagarT script (RSR-Ain § 3). It further
prescribes how to write legal documents, such as a litigant’s application to file a court case, doc-
uments for accepting bail or surety, letters of witnesses, confessions, the written format of taking
an oath on dharma and the like.

These documents tell us that the Ain was not simply a theoretical and scholarly work, like the
Dharmasastra or -nibandha texts, but was indeed down to earth and reflected current realities.
The MA is thus not simply a rewriting of Brahmanical moral values. It has a stronger conceptual
leaning towards positive law than the Sanskrit legal tomes of this period.

Conclusion

Since there have been dissimilarities in punishment imposed in [lawsuits] with the same
particulars until today, therefore, in order to achieve uniformity of punishment in accord-
ance with the crime committed, this is the Ain prepared in response to the following order
to the thrice venerable Maharaja Janga Bahadura Rana (...). (Preamble)

These words from King Surendra’s lalamohora, functioning as a kind of preamble, promise legal

security and uniformity. The Ain thus shows decisive improvements in the rights of the people:
for example, the cutting off of the nose, ears and other parts of the body (Hodgson 1936: 126),
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which had apparently been customary before, no longer appears. There was a separation of
political powers. Offices and office holders were separated and legal boundaries were drawn for
the powers of both the king and the prime minister. Exceeding these limits could be punished
by removal from office (§ 0.1.34). The rules for the role of succession for the monarch and the
prime minister also ensure a peaceful transfer of power. Legal legitimation therefore comple-
mented legitimation, based on birthright or charisma. Moreover, the Ain is taking the first steps
to establish a conceptual separation between the legislative, executive and judicial branches.
Additions or amendments to the Ain required the approval of the Kausala, and neither the king
nor the prime minister was allowed to interfere in the judicial decision-making process (§ 45.2)
or to corrupt the judgments (§ 0.2.16). The judgments were to be based solely on the authority
of the Ain. If this was not possible, the case had to be referred to the Kausala and the Ain had
to be amended accordingly (§§ 35.11-12). The usurpation of the throne by the prime minister
(§ 0.1.31) or in cases of treason would lead to capital punishment. And the state treasury was
explicitly protected from the private enrichment of the prime minister.

In reality, however, Janga Bahadura Rana’s Ain cemented the social order as a basis of a ‘cen-
tralised agrarian bureaucracy’ (Regmi 1976a: 225) and fortified the privileges of the aristocracy
and other state-bearing elites (cf. Hofer 1979: 39 and 2004: 2). In doing so, the Ain presented
a complex caste system in order to internally hinduise society, subsuming all ethnic and mostly
non-Hindu groups. The same cannot easily be found in India, as B. H. Hodgson, British Resident
in Nepal during the years 1829-31 and 1833-1843 had already noted by introducing his article
‘On the Administration of Justice in Nepal in this way:

This subject is one that possesses much interest whether for the legislator, the historian,
or the philosopher. In Hindustdn we look in vain for any traces of Hindu legislation or
government. The Moslem conquerors have everywhere swept them away, and substituted
their own practices and doctrines for those conquered. Even in Réjpttdna, it may be
doubted whether we have the pure and unmixed practices of Hindu legislators and judges,
or whether their necessary connection and intercourse with Muhammedan governments
have not more or less modified their notions on the subjects, and introduced changes
more or less considerable. But in Népal at least we may be sure that nothing of this kind
has occurred. Separated till very recently from any intercourse with Hindustdn, shut up
within their mountain fastnesses, the Népalese have been enabled to preserve their insti-
tutions in all their Hindd purity.... (Hodgson 1836: 94; the passage ends with the motto
that we have placed at the beginning of our present book.)

This is, of course, an exaggeration, a neglect of other legal cultures in Nepal and the declaration
of Nepal as a Hindu Shangri La—an image that Nepal has cultivated up to the recent present by
declaring herself the last Hindu kingdom in the world (cp. Michaels forthc. a). Nevertheless, its
core statement is true, because the policies of the Sahas and Ranas were based to a large extent
on the Hinduisation of Nepal and the Ain was a major part of this.

The legitimacy in the Ain, based on a shared collective (Hindu) identity which established
strong moral-affective ties between the state territory and subjects, became subsequently
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a milestone for the further development of the succeeding Ains. Therefore, the Ain cannot sim-
ply be taken as strengthening the dictatorial power of the Rana regime. On the contrary, it was
the institutionalisation of the new political culture under Janga Bahadura Rana, who had been
provided with the executive power by restricting the political influences of other domestic insti-
tutions, such as the monarchy.

Despite the significant changes, substantial reforms and, to a certain extent, the approaches to
legal security for the population, law in Nepal, as it is presented in the Ain, differs considerably
from Western or Roman law—especially in the fact that the individual can hardly be separated
from his or her social group. This is particularly true in cases of ritual impurity, but equally so
for the liability of the joint family in property cases. Whoever makes him- or herself impure, for
example, through illegitimate sexual intercourse, can be forbidden to have sexual intercourse or
a meal with his own wife and other family members. In addition, these persons, too, are affected
by impurity.

Equally, the legal foundation of subjectivity in offences, for instance the motive for a deed,
counts for less than the objective consequences of the deed. This has its effects on legal criteria
such as intention, guilt, responsibility, reduction of sentence, or aiding and abetting. But, above
all, the law of the Ain is not founded on natural law, i.e. law not based on consent, but on uni-
versal principles. It is above all the (Brahmanical) law of castes. What for one was punishable,
was not necessarily so for another. Law and morals were not distinguished, either. With the
dominance of Hindu dharmashastric norms, the Ain remained religious law (as distinct from
customary and state law).

The Ain further strengthened the caste system in its function of enabling and legitimising
the economic exploitation and political marginalisation of lower caste groups, through taxation,
compulsory labour obligations, lack of participation in the administration, unfavourable tenure
policies and money-lending.

In contrast to many law texts commissioned by the British in India, the Ain cannot simply be
understood as a restoration of Brahmanic moral law. On the contrary, the text seems to be more
‘modern’ than the 18"-century Sanskrit law texts in India. The juridical situation in India was in,
fact, split between British Law and the traditional Dharmasastra. In Nepal, however, though not
directly influenced by the British, the emergence of constitutional ideas is evident, even though
not clearly visible. It seems that there are hidden transcultural flows.

In other words, the introduction of a written law such as the Ain worked to cement traditional
society through ‘modern’ methods that would additionally claim for this small nation a place in
the community of modern states. It thus was a strategy of ‘traditionalising modernity’ rather than
‘modernising tradition’. The modernisation process in Nepal, then, was neither adaptive of nor
an alternative to the modernisation process in India. It included an advanced homogenisation of
law practice, which, however, did not transform Nepalese society comprehensively into a form
of “Western’ modernity.
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Preamble (Lalamohora of VS 1910)

Hail! [A decree] of him who is shining with manifold rows of eulogy, [such as] ‘The venerable
crest-jewel of the multitude of mountain kings’ and Naranarayana etc., high in honour, the ven-
erable supreme king of maharajas, the thrice venerable Maharaja Surendra Vikrama Saha, the
brave swordsman, the divine king always triumphant in war.

Hail! [A decree] of him who is shining with Hail! [A decree] of him who is shining with
manifold rows of eulogy, [such as] ‘The venerable manifold rows of eulogy, [such as] ‘The venerable
crest-jewel of the multitude of mountain kings’ and crest-jewel of the multitude of mountain kings’ and
Naranarayana etc., high in honour, the venerable Naranarayana etc., high in honour, the venerable
supreme king of maharajas, the thrice venerable supreme king of maharajas, the thrice venerable
Maharaja Rajendra Vikrama Saha, the brave swords- | Maharaja Trailokya Vira Vikrama Samsera Janga
man, the divine king always triumphant in war. Bahadura, the brave swordsman, the divine king
always triumphant in war.

Age: To the bharadaras and kamadaras stationed in the capital or provinces of our entire realm,
the hakimas of all gauda, adalata or thana offices, the Kaust or Kumaricoka office, the religious
court (dharmadhikara office), Mulukikhana, the Sadaradaphadara, the record offices of the kampu,
paltana, kampant or the like and all kacahart offices, to the kamadaras, amalrs, dvares, ijara
and theka holders, the holders of guthi land exempted from all taxes, birta holders, the heads of
monasteries (matha), the virtuous mahantas, mukhiyas, jimmavalas, chaudharis, tharis, village
headmen (mahatau), mijharas, peasants or the like. Since there have been dissimilarities in pun-
ishment imposed in [lawsuits] with the same particulars until today, therefore, in order to achieve
uniformity of punishment in accordance with the crime committed, this is the Ain prepared in
response to the following order to the thrice venerable Maharaja Janga Bahadura Rana G. C. B.*’
Prime Minister and Commander-in-Chief: ‘Call a Kausala meeting including the bharadaras spe-
cified in the list and prepare a law code as ascertained by that Kausala.’ It is declared on Thursday,
the 7% of the bright fortnight of the month of Pausa in the year [VS] 1910 with the approval of
us, [the members of] three generations (i.e. King Father Rajendra, King Surendra, Crown Prince
Trailokya). When it is necessary [for a portion] to be corrected or rejected by order of the Kausala
and witnessed by us, it should be corrected or rejected and should be added as a new law, and

97 Title of a member of the first class (Knight Grand Cross) of ‘Honorary Knights Grand Cross of the Order
of the Bath’, founded by King George I in 1725, restructured in 1815 and in Nepal first bestowed on Janga
Bahadura Rana.
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Preamble (Lalamohora of VS 1910)

all should act and render court decisions as written in this code. Whoever does not render court
decisions and oversteps bounds in rendering court decisions or in other acts shall be punished
as written in the Ain’s [regulation] on the same subject. If a law laid down in this code needs
to be corrected or expanded, our prime minister shall convene with the Kausala and the dittha
official of the Law office (ainkhana) shall add, erase or correct [the regulations accordingly]. If
it is ascertained that except for these, anyone else adds or erases [a regulation] in the law codes
distributed to the central or provincial kacaharT offices or charges higher or lower fees [than
prescribed], the land assigned to him shall be seized and he shall be imprisoned for 8§ years, if he
is a jagira holder; if he is a dhakre, he shall be imprisoned for 8 years. The amount set in lieu of
the prison term shall not be accepted. Furthermore, the minister, the members of the Kausala and
the bharaddaras shall continue to consider, expand, add and write down laws on matters which
serve our well-being and the comfort and protection of the subjects. Once a year, the various law
amendments shall be put together, the venerable prime minister’s seal shall be affixed to them and
they shall be circulated throughout the country. Having declared this, we three generations have
ordered that we shall obey this Ain along with our subjects. All officials (karinda), including the
venerable prime minister, shall carry out their duties in accordance with this Ain.

Signatores (tapasila)*®

Approved by:

The venerable prince born of a prince, venerable Prime Minister and Commander-in-Chief Gen-
eral Janga Bahadura Kiivara Ranaji

The venerable prince born of a prince, venerable Commander-in-Chief General Bam Bahadura
Kiivara Ranajt

The venerable prince born of a prince, venerable General Krsna Bahadura Ranajt

The venerable prince born of a prince, venerable General Rana Uddipa Simha Kiivara Ranaji

The venerable prince born of a prince, venerable General Jagat Samsera Janga Kiivara Ranaji

The venerable prince born of a prince, venerable General Dhira Samsera Janga Kiivara Ranaji

The venerable prince born of a prince, venerable General Bhakta Vira Kiivara Ranaji

The venerable prince born of a prince, venerable Commander Colonel Bakhata Janga Kiivara
Ranaj

The venerable prince born of a prince, venerable Senior Colonel Bakhat Jagat Janga Kiivara Ranaji

The venerable prince born of a prince, venerable Colonel Bhima Janga Kiivara Ranajt

The venerable prince born of a prince, venerable Colonel Jita Janga Kiivara Ranajt

The venerable prince born of a prince, venerable Colonel Khadga Bahadura Kiivara Ranajt

The venerable prince born of a prince, venerable Colonel Krsna Dhvaja Kiivara Ranajt

The venerable prince born of a prince, venerable Colonel Kedara Narasimha Kiivara Ranajt

The venerable prince born of a prince, venerable Junior Colonel Prthvi Dhoja Kiivara Ranajt

98  The following list comprises the members of the Kausala who all endorsed (rdji) the promulgation of the
Ain.

86



Kaji Rana Sera Saha

Preamble (Lalamohora of VS 1910)

The venerable Guru Rajapandita venerable Dharmadhikara Vijayaraja Panditajyt
The venerable Rajapandita venerable Nagendraraja Panditajyt

Purohita Tirtharaja Pandita

The venerable Cautariya Samsera Janga Saha
The venerable Cautariya Kulacandra Saha

Kaji Hemadala Thapa

K3j1i Kulmana Sim Basnyata
Kaj1 Dilli Sim Basnyata
Kajt Umakanta Upadhya

The venerable prince born of a prince venerable Senior Kaptana Makaradhvaja Kiivara Ranajt
The venerable prince born of a prince venerable Senior Kaptana Toranadhvaja Kiivara Ranajt

Senior Kaptana Sanaka Sim Khatr
KhajaficT Siva Prasada Arjyala

Senior Sardara Kirtavira Karkt
Kanaka Sim Mahat

Sardara Ceta Sim Basnyat

Kaptana Juddhavira Adhikart
Valabhadra Majhi

Kaptana Satarama Khatr

Kaptana Javara Khadka

Kaptana Javara Karkt

Kaptana Haribhakta Kiivara Ranajt
Lephtana Phatte Bahadura Kiivara Ranajt
Kaptana Kalidasa Thapa

Kaptana Dipa Bahadura Kiivara Ranajt
Kaptana Babara Janga Kiivara Ranaji
Kaptana Pratimana Kiivara Ranajt
Kaptana Ramu Ale

Kaptana Teka Bahadura Kiivara Ranajt
Kaptana Saméera

Kaptana Krsna Saht

Kaptana Rana Sim Khatr

Kaptana Buddhimana Sim Basnyata
Kaptana Pahalmana Sim Basnyata
Kaptana Madanamana Sim Basnyata
Kaptana Prasada Sim Bhamdari

Subba Dhanasundara

Subba Cetanatha Upadhya

Subba Vrajamohana Upadhya

Subba Laksmipati Jais1

Subba Taranidht Pudasaini

Kaptana Harimana Sim Basnyata
Kaptana Dalajita Vista

Kaptana Surata Janga Kiivara Ranajt
Kaptana Jagya Bahadura Gharti
Kaptana venerable Bhakta Khadka
Kaptana Bhakta Kesara Pade

Kaptana Lalasim Khatr

Kaptana Sujana Sim Basnyata

Kaptana Dalamardana Thapa

Kaptana Saméera Jan Khatr

Kaptana Jasdhira Sim Basnyata

Kaptana Varphanasim Basnyata
Kaptana Bhimala Ale

Envoy (vakila) Haribhakta Khatr

Envoy (vakila) Subba Visnu Prasada Pamdit
Amira Subba Siddhimana Sim Rajabhadari
Mira Subba Ratnamana Sim Rajabhadari
Subba Visves§vara Upadhya

Subba Kasinatha Upadhya

Subba Visvanatha Upadhya

Subba I§vari Prasada Arjyala

Subba Hrdaya Ratna

Subba Meheramana Sim Rajabhadari
Subba Visnu Dasa Vairagi

Lephtena Gumansim Karki

Lephtena Gajaraja Thapa

Lephtena Amrta Sim Adhikari

Lephtena Devidasa Padhya

Lephtena Bhadravira Khatr

Lephtena Karavira Khatr
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Subba Padmanatha Josi

Subba Sivanarasin

Subba Bakhata Sim Khatr

Amira Munst Laksmi Dasa
Lephtena Bhimasena Rana
Lephtena Bhairava Sim Kiivara Ranajt
Lephtena Ranasura Khadka
Lephtena Virudhoja Bhadari
Lephtena Prabhu Adhikari
Lephtena Indra Vira Khatr
Lephtena Sanmanasim Khatr
Lephtena Bhairava Sim Sadaka
Lephtena Bhairava Lala Jha
Lephtena Siva Samkara Padhya
Lephtena Laksamana Gurun
Lephtena Indra Sim Adhikari
Lephtena Santavira Basnyata
Lephtena Bala Bahadura Pade
Lephtena Ganesa Dhvaja Kiivara Ranaji
Lephtena Samsera Dhvaja Kiivara Ranaji
Lephtena Sevaka Rama Thapa
Lephtena Dalavira Bista

Insayena Surata Giri

Insayena Dirghamana Khatr
Insayena Garuda Dhoja Karki
Insayena Jamga Vira Bhadari
Insayena Naravira Karki

Subedara Sii Vilasa Padhya
Subedara Gopala Khatr

Subedara Devisim Thakura
Subedara Phatye Sim Thapa
Subedara Harsa Bahadura Kiivara Ranajt
Subedara Megha Dhoja Adhikari
Subedara Kastrama Kiivara Ranajt
Subedara Candra Vira Basnyata
Subedara Sumanta Thapa
Subedara Kularaja Kiivara Ranajt
Subedara Vala Vira Bhadari
Subedara Aivarna Basnyata
Subedara Samsera Jan Thapa
Subedara Vanasura Thapa
Subedara Rudra Prasada Padhya

Lephtena Ranadhvaja Karkt
Lephtena Campa Sim Ghartt
Mejara Ajitana Garja Sim Khatr
Vaidya Gamganatha

Vaidya Cakrapani

Dittha Nandi Kesara Padhya
Dittha Rudra Vira

Dittha Kalidasa

Dittha Indra Sin

Dittha Venimadhau Padhya
Dittha Kirtimanasim Rajadabhari
Dittha Devi Bhakta Dhuigyala
Dittha Avira Sadaka

Dittha Dharma Sin

Dittha Himmata Bahadura Sena
Dittha Revatt Ramana Satyala
Dittha Kirti Rama Bista

Dittha Hismat Sim Adhikari
Insayena Phatyasim Kark1
Insayena Balu Khatr

Insayena Candra Vira Thapa
Insayena Dhamana Karki
Insayena Ranasura Bista
Subedara Jagavira Ranajt
Subedara Prasada Sim Khadka
Subedara Ghokala Thapa
Subedara Jagada Bahadura Khatr
Subedara Santavira Karki
Jyotist Rudra Lohani

Jyotist Icha Rama Jo§1

Jyotist Kirtimadhau

Kharidara Manohara Padhya
Kharidara Dhirjanarasim
Kharidara Dasarathasim
Kharidara Jitamana

Kharidara Vuddimana
Kharidara Narana Datta Padhya
Kharidara Joganarasim Rajabhadari
Kharidara Kast Datta Padhya
Kharidara Vakhatmana Sim Raja Bhadari
Kharidara Daulata Sim
Kharidara Bhajuvira
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Subedara Srimana Basnyata
Subedara Jagata Sim Gurun
Subedara Buddhimana Thapa
Subedara Naina Sim Basnyata
Subedara Anupa Sim Khatr
Subedara Bharata Khatr
Kharidara Bhima Nara Sim
Kharidara Krsna Mitra
Mukhiya Rajavira

Mukhiya Jomagana

Mukhiya Bakhata Vara
Mukhiya Sivananda

Mukhiya Bhimarudra Dvaja Jo§t
Mukhiya Gajadhara

Mukhiya Raghuvira

Mukhiya Samkaradasa
Mukhiya Rama Naran
Mukhiya Vighraraja
Kharadara Ramakanta Padhya
Dvare Vasanta Budha

Dvare Magana Sim

Preamble (Lalamohora of VS 1910)

Kharidara Sarvajita

Kharidara Nandi Kesara
Kharidara Deva Narana Padhya
Kharidara Bhavanatha Upadhya

Kharidara Laksm1 Bhakta Upadhya

Kharidara Prithvivara Upadhya
Kharidara Khadananda Upadhya
Kharidara Gyana Mana
Kharidara Purnananda

Daroga Sahani Rajavir
Copadara Ravilala Jaist
Mukhiya Rama Sundara
Subedara Meharamana Thapa
Mukhiya Jatna Sim

Subedara Amrta Mahata
Subedara Kamana Sim
Subedara Karavira Thapa
Subedara Padma Natha Padhya
Subedara Indra Vira Basnyata
Subedara Juddhavira Thapa
Subedara Vrsadhoja Khatr
Subedara Dala Mardana Thapa
Subedara Bhavahi Bhakta Bista
Subedara Gambhira Gurun
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0.1 The Throne [MA,]*

1. Aslong as an enthroned king has a son he himself has begotten, his brothers or sisters
shall not ascend to the throne. The son shall ascend to it.

2. If an enthroned king has no son, but has a daughter he himself has begotten, and also has
a full younger brother, the brother shall ascend to the throne; the daughter shall not ascend to it.

3. If an enthroned king has no son, but has a younger brother, and the king declares that
he intends to give the throne to his brother, he shall not be allowed to give it to his brother for as
long as he lives. If he dies without offspring, his brother shall ascend to the throne.

4. If aking has a younger brother, [any] daughter of his shall not ascend to the throne; the
brother shall ascend to it. If the king has no full brother and no half brother born to a co-mother,
a daughter of the enthroned king shall ascend to the throne. Daughters who have eloped or who
[are born] to concubines shall not ascend to the throne.

5. If an enthroned king hands the throne over to a son, grandson or daughter of his, and
they have been enthroned, he shall not be entitled to be enthroned [again] once he has handed
over his throne to someone else, even if the one to whom the throne has been handed over dies
after his enthronement. The next rightful claimant shall ascend to the throne.!®

6. Sons born to a royal concubine, that is, a woman not [ritually] married [to the king],
shall have no claim to the throne.

7. If an enthroned king dies, a queen—if he has neither sons nor daughters—shall be
allowed to be enthroned and to reign. Even if he has a daughter, and if the queen declares that
she wants to reign as long as she lives, whatever queen is the principal one (jauna patabandha
Jjetha chan) [may do so] at her pleasure. No one shall ascend to the throne, unless at the pleasure
and with the consent of that queen.

99  This Art. has been made accessible for the first time by Jean Fezas. It is reconstructed on the basis of the
manuscript NGMPP Reel number E 1940/3: see Fezas 2000b/1: 6 n. 1. Fezas rightly assumes that it belonged
to the original text of 1854, since it is mentioned in the table of contents of MsA.

100 This section may be in allusion to the case of King Ranabahadura, who abdicated in favour of his son
Girvanayuddha in 1799 and left Nepal, but returned as regent in 1804.
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8. If an enthroned king dies before a son is born and a ritually married queen is [later]
found to be pregnant, the principal ritually married queen shall rule without being enthroned until
the child is born. If a prince is born, he shall be enthroned.

9. If an enthroned king kills a younger brother or son—one who would ascend to the
throne after him—by administering poison on his own or by having another person do it, such
a king shall be dethroned, reduced in caste and put under house arrest outside the palace, [and
there] provided with food and clothing suitable to his rank. Such a king shall not be entitled to the
throne. The one who is [next in line] to ascend to the throne according to the roll of succession
shall be enthroned.

10. If a crown prince, the rightful claimant to the throne after the king’s death, kills the
enthroned king by administering poison, he shall not be allowed to be enthroned. Such [a crown
prince] shall be reduced in caste and imprisoned outside the palace, [and there] provided with
food and clothing. The one who according to the roll is to ascend to the throne among those who
come after him shall be enthroned.

11. If an enthroned king kills with his own hands an innocent person without due process
of law, he shall be dethroned and put under house arrest outside the palace, [and there] provided
with food and clothing with honour. The rightful claimant to the throne shall be enthroned.

12.  If a younger brother or son of the king who is a rightful claimant to the throne after the
king dies kills the enthroned king, he shall be executed—taking life for life.

13. If a younger brother or son of the king who is not entitled to the throne kills him, he
shall be executed in accordance with the Ain applicable to commoners—taking life for life.

14. A queen who plans to kill an enthroned king and to place another person on the throne
shall—if she kills him—be reduced in caste, fettered, imprisoned outside the palace and provided
with food and clothing. If she does not kill the king, but has only made plans to kill him, she shall
not be fettered, but rather kept under house arrest outside the palace and provided with food and
clothing suitable to her honour.

15. If any other person makes plans to kill an enthroned king, he—irrespective of whether
he kills the king or not—shall, in accordance with the Ain, be punished by damala and his share
of property shall be confiscated, if he belongs to a caste whose members may have their head
shaven; if he belongs to a caste whose members may be executed, he shall be executed.

16.  One who conceives the wrong of doing bodily harm to a king or queen, shall—if the
crime leads to the loss of life—be executed; if [the offender] belongs to a caste whose members
may be punished by damala, he shall be punished by damala and his share of property shall be
confiscated. If the crime leads to the loss of property, [the offender’s] property shall be confiscated.
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A brother, father or son of such [an offender] who was involved in the plot shall not receive prop-
erty or life [back]. If there was no involvement in the plot, he shall not be held accountable.

17. If an enthroned king, without the advice of the prime minister, gives an order that
breaches an agreement with an emperor to the south or north, or else at home, through engaging
in duplicitous activity, causes harm to his own high-ranking officials (umarava), bharadaras, army
[personnel] or subjects, he shall be dethroned and the one entitled to the throne according to the
roll of succession shall be enthroned and reign.

18. In a matter in which the king’s prime minister either knowingly or unknowingly has
acted faultily, no one shall make a request to the king to pardon [him] other than the rajaguru;
he alone shall make a request to the king to pardon [him].

19. If amistake [supposedly made] by the king’s prime minister turns out to have been the fault
or oversight of a bharadara, umarava, soldier or subject, the rajaguru shall be permitted to pardon
[the offender] once it is ascertained whether it was done wittingly or unwittingly [and whether] by
a person worthy to be pardoned, and after a request [for pardon] is made to the prime minister.

20. If an umarava, army [soldier], subject or the like—whether high or low in rank—com-
mits a crime punishable by execution, damala or confiscation of property, and if the enthroned
king gives an order to the effect: ‘Such and such a person has been true to our salt,!! wishes us
well or is useful for such and such work’, and if the venerable prime minister, umaravas of the
Kausala, hakimas of the courts or army officers shall pardon [the one] facing corporal or monetary
punishment, then the Kausala shall consider the matter, and if it [deems that the offender] has
been true to the [king’s] salt, has wished him well or is useful, it shall accept the king’s having
pardoned him; if it [deems] that such is not the case, it shall not accept [the king’s opinion], and
[the offender] shall be punished in accordance with the Ain.

21. If a king, queen, prince or princess does anything inappropriate, the prime minister
or the rajaguru shall give a warning. If [the offender] does not heed the warning [but] starts
engaging in improper (bejai) rebellion (biduta), the prime minister and the rajaguru shall discuss
[the matter], and the bharadaras, umaravas and the army shall act in accordance with the advice
given by both [if it] does not harm subjects, benefits the government and puts down an improper
rebellion against the government.

22. If a rightful claimant to the throne, one who is to sit on the throne in the future but
has not been enthroned yet, is killed by brothers, uncles or grandfathers who are on the roll of
succession after him, they shall be executed—taking life for life.

101 According to R. M. Eaton, salt was an important metaphor for patron-client relationships and goes back to
Persian usage: ““Eating the salt” or “fidelity to salt” refers to the oath that binds a patron and client through
mutual obligations of protection and loyalty’ (Eaton 2005: 114).
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23. Ifthe one who is a rightful claimant to the throne in the future suffers from white leprosy
(maharogr, lit. ‘serious sickness’), having no sense of what can be eaten and what not and of how
one is to act and how not, [that is, who] is mentally ill—has breached the traditions of his clan
and become an outcaste, and so become impure—such a person, even though entitled to ascend to
the throne according to the roll, shall not be enthroned. Whoever is the second rightful claimant
on the roll after him shall be enthroned.

24. If an enthroned king suffers from white leprosy or from a mental illness which remains
uncured even after he has been under strict medical care for 3 years, [so that] he breaches the
traditions of his clan and becomes an outcaste, and so becomes impure, such a king shall be
provided with food and lodging with honour and be housed [somewhere] outside the palace.
Whoever is the rightful claimant on the roll after him shall be enthroned.

25. If a Brahmin kills an enthroned king or a rightful later claimant to the throne by wield-
ing a weapon or by administering poison, he shall, even though a Brahmin, receive the death
sentence.'%?

26. If someone in sound health has been granted the prime-ministership by our sovereign
(hami sarkara) but becomes mentally ill after becoming prime minister, loses his ability to
speak or breaches the tradition of his clan and becomes an outcaste, and so becomes impure,
such a prime minister shall be dealt with in accordance with the dharmapatra of the roll [of
succession].

27. 1If a five times venerable enthroned king or queen [wishes] to adopt a son, then as long
as there are venerable royal princes or princesses, or their offspring, to sit on the throne after
[the present king], [the sovereign] shall not be allowed to adopt a son. If [the king or queen] has
no offspring, the adoption undertaken by them shall be recognised if a sanada is issued through
a decision by the prime minister and bharadaras. An adoption undertaken [by the king and queen]
without informing the prime minister and bhdaradaras and without having a sanada issued [by
them] shall not be recognised. Such an adopted son shall be told outrightly that he shall not be
entitled to be an adopted son. He shall be exiled from the capital city; he shall not be permitted
to live in the capital city.

28. If a queen who is on the roll [of succession] and who plots to kill or does kill an
enthroned king or a prince who is to sit on the throne later, neither princes and princesses born
to such a queen who are on the roll of succession to the throne nor their offspring shall ascend
to the throne. Other princes born to a queen other than her and who are on the roll to the throne
shall ascend to the throne; if there are no such, princesses who are on the roll shall ascend to the
throne. If it is ascertained upon questioning the queen [suspected of] plotting murder that she did

102 Barring this instance, the Ain strictly prohibits the killing of any category of Brahmin. Even if a Brahmin
commits homicide, his punishment is damala, but he cannot be sentenced to death (see § 61.1).
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[indeed] do so, a written confession shall be obtained from her and she shall be kept confined
under house arrest; if [the victim] was killed, she shall be put in silver fetters and kept confined
under house arrest. [In both cases] she shall be provided with [suitable] food and clothing.

29. If an enthroned king kills the one who, if without fault, is on the roll to succeed him
later—having said [to himself]: ‘So and so will definitely sit on the throne after me’— and if it is
ascertained upon investigation that he did [indeed] do so, a written confession shall be obtained
from him, he shall be put in silver fetters and he shall be kept confined under house arrest, pro-
viding him with [suitable] food and clothing. Such a king shall not sit on the throne. If there is
a prince on the roll after him, he shall ascend to the throne. If not, a princess on the roll and her
offspring shall ascend to the throne.

30. Ifaprince who is on the roll [of succession] to the throne kills the one who, if without
fault, is on the roll to sit on the throne after him—having said [to himself]: ‘He will sit on the
throne after me’— and if it is ascertained upon investigation that he did [indeed] do so, a written
confession shall be obtained from him, he shall be put in silver fetters, kept confined under house
arrest and provided with [suitable] food and clothing. Such [a prince] shall not sit on the throne.
If there is a prince who is on the roll [after him], he shall ascend to the throne. If not, a princess
who is on the roll and her offspring shall ascend to the throne.

31. If the prime minister attempts to enthrone himself by cutting off from the throne a prince
of an enthroned king and queen who is on the roll [of succession] to the throne, or if he attempts to
kill [any of] them or to hand [any of them] over to enemies of the king, and if upon investigation
he confesses, a written confession shall be obtained from him and he shall be executed. If the
prime minister has merely made plans to do any of these things, he shall be dismissed from his
post and imprisoned.

32. If a prime minister attempts to kill an enthroned king or queen, such a prime minister
shall be executed.

33. If a prime minister conspires with another king in the north or south and attempts to
hand over the kingdom [to him], such a prime minister shall be executed.

34. If an enthroned king himself sells to neighbouring emperors or kings land forbidden
to be sold by the prime minister and the Kausala, his subjects shall be permitted to replace such
a king irrespective of however large the amount he has received [for it]. If the prime minister
or the Kausala—/either] on orders [from the king] or on their own, without orders [from the
king], and whether [or not] they receive a large sum for a tiny [piece] of land—sells land within
[the country’s] own borders to neighbouring emperors or kings, and if it is ascertained that such
a prime minister, Kausala or official is untrue to [the kings] salt, know that such persons are
[indeed] untrue to [the king’s] salt. One may sell land to those who are [fellow] subjects who live
in a house on land in one’s own country.
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0.2 On Royal Affairs [MA,]'%

1. Regarding reporting about a royal affair to the five times venerable king or the ven-
erable minister: if someone has reported about an affair which leads to the death punishment or
[property] confiscation of another person, and if upon interrogation he is not able to prove [his
allegation], such a false petitioner shall be dismissed from his jagira if he is a jagira holder. If he
is a dhakre, he shall be imprisoned for 1 year. If he pays the fine in lieu of his prison term, the
amount shall be accepted at the rate of 5 rupees for every month and he shall be set free.

2. If someone, out of trouble or suffering, insults verbally the king or minister (bajira)
by relating to their lives!® or mothers! without taking council with anyone or without entering
into anyone’s plot, and if it is found that he did not take any action [against king or minister],
such a person—if he is a jagira holder—shall be dismissed, even if the standing crops [on the
field assigned to him] are ripe. The standing crops shall not be given to him. If such person is
a dhakre of low or high rank, he shall be fined 50 rupees. If he does not pay the amount of the
fine, he shall be imprisoned at the rate of 1 month for every 5 rupees.

3. If someone bypasses a venerable minister and causes the king or queen to give him
cash, goods, valuables, quadrupeds or the like, although it has been prohibited to give such things
to him, such a person shall be dismissed from his jagira. He shall be sent across the Ganges
[tributaries] TriSula (Trisult) or Suna KosI.

4. If someone, from a military, royal or civil official down to the subjects, lies to a venerable
minister or lies in an affair that threatens a venerable minister’s life or position (rof7) by entering
into a plot by another person, from the commander-in-chief to the subjects, he shall be punished
by damala. If someone lies about land, quadrupeds or valuables, the amount in question shall be
taken, and he shall be fined an amount equal to the amount in question. If he does not pay the
amount of the fine, he shall be imprisoned at the rate of 1 month for every 5 rupees.

103 This Art. has been made accessible for the first time by Jean Fezas. Like the text of chapter 0.3, it is recon-
structed on the basis of Ms NeBha. 618 of the NAK (Fezas 2000b/1: xxxix—xl), which is derived from
a manuscript before the promulgation of the Ain (ibid.: 12 n. 1). Fezas assumes that it belonged to the original
text of 1854, since it is mentioned in the table of contents of MsA (ibid.: 6 n. 1). M. C. Regmi (1975: 97 n. 3),
too, argues that this chapter must have been enacted by Janga Bahadura Rana, though he does not give any
specific date.

104 This refers to the verbal abuse ‘I will kill him’ (see § 57.22).

105 This refers to the verbal abuse ‘motherfucker’ (see §§ 57.18-19).
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5. If any brother or son of the king who is not in the line of succession, or any brother or
son of a minister (bajira) attempts to win support for himself by spoiling the existing order of
royal affairs, he shall be imprisoned for 5 years. The amount in lieu of his prison term shall not
be accepted.

6. If someone deliberates on a matter which creates a quarrel in the army (paltana), which
ruins the order and the kingdom (dhuriga'®), which threatens the life of the prime minister (mukh-
tiyara) or the [British] Resident, or talks about a matter which threatens the life of the Chinese
envoy, or about a matter which threatens the lives of persons who have done nothing [wrong], or
about a matter of looting the wealth or houses of umaravas, subjects or nobles, whoever utters
a sentence first on a parade, in an alley or in a house, he shall be executed.

7. Someone who spreads rumors which ruin the royal affairs, which trouble the subjects
or which create fear, shall be imprisoned in jail for 2 years. If he pays the fine in lieu of the prison
term, it shall be accepted at the rate of 5 rupees for 1 month, and he shall be exiled from the city.

8. If someone played a game with the royal affairs and destroyed the livelihood (rot7) of
a high person by reporting a false matter, or if he spoils the cordial [relationship between] the
prime minister (mokhya bajira) and his brother ministers, and if, later on, while discussing this
matter, he is not able to prove it, he shall be fined according to the jagira or salary of the person on
whom he has [falsely] reported, depending on that person’s rank, without considering his (i.e. the
culprit’s) emolument (khanagt). If he does not pay the amount of the fine, he shall be imprisoned
at the rate of 1 month for every 5 rupees.

9. The one who cannot make [a high-ranking person as mentioned in § 8] confess [the
allegation] shall be dismissed from his jagira, and shall not be allowed to enter the palace and
to serve the brothers and sons of the ministers (bajira). If he is a dhakre, his share of property
shall be confiscated, putting the marriage expenses [for his daughters] aside, and he shall be sent
across the Ganges [tributaries] TriSula (TriSult) in the west or Suna KosT (Kausika) in the east.

10. If somebody lies in [a matter] which brings an unexpected calamity with China or
the English or which creates hindrances for the realm, he shall be dismissed from his post and
shall be imprisoned for 12 years. If he pays a fine in lieu of the prison term, it shall be accepted
in accordance with the Ain and he shall be taken outside the city (i.e. sent into exile). Whoever
practices fraud or deceit regarding matters relating to China or the English shall be imprisoned
for 6 years after [due] consideration by the Kausala. If he pays a fine, it shall be accepted at the
rate of 1 month for every 5 rupees, and he shall be set free.

11.  If the king, out of kindness or partiality, grants irrigated land (kheta), unirrigated high
land (pakho) or birta to a minister (bajira) or a minister’s brothers or sons, it shall not be accepted.

106 On the concept of dhurigo see Whelpton 2008: 43.
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A minister or his brothers or sons who have accepted such birta shall be regarded as untrue to
the salt.

12. If a prime minister (mukhtiyara) during his ministership conquers a new territory other
than the existing [territories] of his country and brings it under the control of [our realm], he
shall make a report to the king [about it] and shall accept the birta granted by him. The brothers
or sons of the prime minister shall also accept the birta [granted by the king] upon the petition
of the prime minister.

13. If a minister, his brothers or sons, or any subject makes a barren uncultivated forest
land arable and cultivates it, the person who has made it arable shall enjoy both shares (i.e. that
of the landlord and the tenant] for a period of 5 years. After that it shall be registered in the office
for collecting revenues. Someone who cultivates barren uncultivated forest land shall be granted
10 percent of the cultivated land as birza, as applicable to the common subjects.

14. If the government has been involved in a war, and if a minister (bajira), his son or
brother, an umarava, officer or soldier etc. has died in the war, and no brother or son of the person
who died in the war is capable of replacing the loss,'” the prime minister shall arrange to give the
sons or wife of the person who died in the war bekha, marauta or mandacamala land, depending
on his rank.

15. A minister, his brothers and sons shall not collect any royal taxes, such as gadi[mumara-
kha), cumavana, godadhuva, taxes from mines at Tibet, Madhesa and the hill regions, and shall not
take any revenue (rakama) of an ijara or amanata from the Kathamahala, Taksara or Bhansara
etc. Such a person shall also not stand as surety for someone who has taken a source of revenue
[from the government]. He shall also not take any source of revenue, not even by bringing some-
one forward who enjoys the surplus income [from the revenue] on his behalf as an intermediary.
While making revenue arrangements, one shall ascertain a trustworthy person who does not fail his
duty and who as far as possible is wealthy, and shall give a source of revenue to him. If a wealthy
person is not found, and if [a source of revenue] has to be given to someone else, the appointments
for the ijara or amanata arrangements shall be made by taking a wealthy person as surety and in
a way that the government is not harmed and the subjects do not suffer (namarnu). If a minister
or his brothers or sons take a source of revenue, they shall be regarded as untrue to the salt.

16. If a king or any brother or son of a minister settles a dispute of anyone, and if it turns
out that the case was decided making the supposed looser win and the supposed winner lose,
the minister shall reverse such a decision and give his verdict. If the minister does not do so or
makes the supposed winner lose and the supposed loser win by taking a bribe from someone, he
shall be considered a bastard'® who is untrue to the salt.

107 Lit. ‘... is capable of keeping the name [of the person who died in the war]’.
108 2 babule janmyayako, lit. ‘born of two fathers’.
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17. If an envoy or resident of China or England who has come to our realm commits hom-
icide or any other crime, the courts of our own government shall not investigate the case. One
shall write to their government.

18. If somebody who has been staying inside a compound where the British and Chinese
envoys or residents live commits homicide or any other offence, he shall be arrested and brought
to his master and [his master] shall be informed that such and such a person committed such and
such a homicide or offence.

19. If a person who, by verdict [of law], had to be executed was executed, and if someone
walks around shouting and spreading rumours that a person was killed who should not have been
killed, and if it is ascertained after the second investigation that the person was executed for
a crime which is punishable by execution, such a person who spreads rumours without a proper
understanding of the matter related to the execution shall be imprisoned for 5 years, if he is past
the age of 21. If he is between the age of 16 and the age of 20, he shall be imprisoned for 2 years.
If he is between the ages of 12 to 15, he shall be fined 20 rupees. If he is a child not past the age
of 12, it shall not be considered a crime.

[19a]'®. If someone, except by a government order, saves the life of someone else who has
killed a person, he shall be imprisoned for 5 years, if he is not involved in the plot but knows
about [the murder] and hides the matter, and his share of property shall be confiscated, putting
his brother’s and son’s share and his daughter’s marriage expenses aside.

20. A minister (bajira) who revokes the 5-year term [of governmental contracts with the
contractors], who takes the customary fees of the leaseholders, who lets governmental funds be
wasted or who consumes cow meat, is a person who is untrue to the salt. A minister who collects
revenue from the ijara land, east of [the river] Mahakalt and west of [the river] Mec1 and so forth,
or from Madhesa, or who does so by dividing land into various smaller tax administration units,
or who takes the governmental funds which are supposed to reach the governmental [treasury]
or lets the ijara holders do so, or who causes the plundering of the wealth and property of the
subjects is a minister who is untrue to the salt. Irrespective of whether he does so by laying
down a law or rescinding a law, the five times venerable king, all bharadaras, umaravas or the
common subjects shall know such a minister as someone who is untrue to the salt. This law has
been prepared and fixed with the consideration of the Kausala.

21. After the Ain is promulgated, whoever deviates from the provisions of the Ain so

introduced either by giving a wrong explanation of it, or by overstating it or by understating it,
shall be punished by the king, if he is a prime minister (mukhtiyara). If a high or low ranking

109 MA, mentions that this section is not numbered in the manuscript and specified in a marginal note as dobhara
(double) (Fezas 2000b/1: 17 n. 2).
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[bharadara] official files petitions or gives signatures violating the Ain, he shall be punished by
the prime minister.

22. [If [property] has been seized by the former enthroned king or a minister or it was justly
or unjustly confiscated by the government, and if [such property] has not yet been granted to
another person by the government, it shall not be given [to its previous owner]. If such property
has been received by a subject through a sanada, the government shall not seize it without any
reason.

23. If someone has provided information—before, after or during the present order—on
the routes, forts, entrance ports, army, treasury, subjects, income or secrets of the palaces of his
own kingdom to enemies, his share of property shall, in accordance with the Ain, be confiscated
and he shall be imprisoned for 12 years. This law, which had been laid down before in the year
[VS] 1825 by the highest Maharaja Prthvinarayana Saha, has been approved and is in effect.
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41.1° The authorised person in the office responsible for receiving income from the
Mulukikhana and for giving it to the Kausitosakhana shall take 1 lakha of rupees in reserve from
the Mulukikhana and keep it under his custody, having obtained a sanada from the venerable
minister and the venerable commander-in-chief and a receipt for it. When a required amount for
monthly and additional expenses is to be transferred to the Kausttosakhana, a sanada [from the
prime minister and the commander-in-chief] and a receipt from the khajaiici shall be obtained and
the amount be given. If [the Kausitosakhana] requests an amount [from the Mulukikhana], stating:
‘The amount previously transferred is spent. More is required, provide [the requested] amount’,
the Mulukikhana shall reply ‘[First] present us with the balance sheet and [then] we will provide
you [with the requested amount]’. Whoever transfers the [requested amount] for expenditures
to the KausT!! without personally looking at the balance sheet shall be fined 40 rupees by the
adalata office [concerned]. If he does not pay the amount of the fine, he shall, in accordance with
the Ain, be imprisoned. As soon as the balance sheet for the previously provided amount and the
sanadas from the prime minister and commander-in-chief, as well as the receipt of the khajaricr,
arrive, [the amount requested] shall immediately and without any further delay be handed over to
the custody of the khajarici. After this 1 lakha of rupees [the authorised person] himself received
has been spent, he shall approach the master (i.e. the prime minister), present the balance sheet

for the amount and again receive 1 lakha of rupees and keep it as a reserve under his custody.

42. The central Mulukikhana shall collect the amount due for an ijara or amanata from the
rakama holders and clerks according to the instalments [agreed upon], having made them issue
a written statement of acceptance (jabanabandr). At the end of the [fiscal] year, a balance sheet
shall be prepared. Whatever is ascertained as dues shall be reported to the bajira, and the dues
shall be collected. If the clerks of the central Mulukikhana, out of favouritism or negligence, do
not, according to the instalments [agreed upon], collect dues that can be collected, they may be
fined.

43. If the khajaiict who resides in the Kausttosakhana makes daily, monthly or additional
expenses or the like in cash or kind, he shall make the expenditures according to the sanada

110 This Art. is not included in MA; it was reconstructed from a manuscript and edited as chapter 3 by Fezas
in MA, (see Fezas 2000b/I: xxxi—xxxii).
111 Kausi is an abbreviated form of Kausitosakhana.
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or pramangt of the venerable minister and venerable commander-in-chief, having informed
and consulted the authorised bharadara who works in the Kausi. Every evening [the khajarict]
shall submit an exact account of the expenses incurred every day to the person appointed by
the venerable minister and commander-in-chief for that purpose. While a daskhata for such an
account is issued, the authorised person who carries out his duties in the Kaust shall submit
the particulars [of the account] to the person coming to carry out the audit. When the auditor
is satisfied, he shall sign and stamp the daskhata. Moreover, the authorised person who carries
out his duties in the KausT shall submit the particulars [of the account] to the person coming
to carry out the audit. When the auditor is satisfied, he shall sign and stamp the daskhata. The
authorised person who carries out his duties in the KausT shall also submit the particulars to the
person coming to carry out the audit. When the auditor is satisfied, he shall sign and stamp the
daskhata. Also, the person who carries out his duties in the KausT shall have the daskhata signed
and stamped. If it is proven that the authorised bharadara in the Kaust and the khajaiici do not
act according to this procedure and make inappropriate expenditures, and if it is proven that the
person coming to carry out the audit also colludes with the [above mentioned] officials and gives
his signature and stamp for inappropriate matters, the damages shall be collected from them and
they shall be fined an amount equal to the damages. If they do not pay that amount, they shall,
in accordance with the Ain, be imprisoned. For receiving the amount required for the monthly
and additional expenses, [the authorised person of the office concerned] shall make a request to
the venerable minister and venerable commander-in-chief. The venerable minister and venerable
commander-in-chief shall be informed about [the spending of] the amount previously received,
the Kumaricoka shall issue an acquittance for it and a sanada shall be issued for the amount
required. If a task comes up and the [regular] amount kept under the custody [of the authorised
person of the office concerned] is not enough for that and an additional amount needs to be trans-
ferred, and if there is no possibility of having a sanada be issued [for that additionally required
amount] because of the urgency of the task, [up to] 10,000 rupees from the reserve amount kept
under his custody shall be spent to carry out the upcoming task. Later on, the balance sheet and
acquittance [for that amount] shall be presented, the details shall be reported, a sanada for the
required amount shall be issued, that amount shall be received and the amount spent from the
reserve in his custody shall be restored.
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1. The land on which Guru Ranganatha [Paudela] Pandita>—who became mukhtiyara and

— =

a [royal] guru and lived in Kasi for 30 to 40 years, having himself gone to Kas1t and bought land by
spending 1 lakha or 1Y [lakha rupees]—erected a Siva temple and a dharmasala and established
a charitable foundation (sadavarta) in a foreign kingdom is now considered undeveloped,* and
the Siva temple!™ and dharmasala have been locked up.1s The person who illegally sold someone
else’s land (i.e. to Ranganatha Pandita) was not punished by the English court (darabara). The
English confiscated land that the five times venerable highest Maharaja Ranabahadura Saha had
assigned, when he was still in his realm, to a guthi for regular and occasional worship, and to
a sadavarta for feeding pilgrims at venerable Kedara[natha]. When the five times venerable king
inquired of the English resident in a memorandum (yddaddasta) why the land that was endowed
for religious purposes (dharma) had been confiscated, the resident saheba answered [him], “You
are free [to do what you like] with the land of your realm, and we are free [to do what we like]
with the land of our realm.” When the venerable Guru Vijayaraja Pandital® gave 10,000 rupees to
an Englishman in KasT for religious purposes, agreeing on a rate of interest of 5 rupees per 100,
later only 4 rupees per 100 were paid as interest. In a few days hence the interest rate will be only
3 rupees per 100. Eventually he will not get even his capital [back]. Afterwards, if his sons die

112 Ranganatha Paudela (1773-1859), whose father Vajranatha had been expelled from Nepal in 1777 after
Bahadura Saha took charge as regent of the kingdom on the death of Pratapa Simha Saha, was brought up
in Benares. Ranganatha returned to Nepal in 1800 with Ranabahadura Saha and became personal preceptor
to the queen regent Lalitatripurasundari, and later to King Rajendra’s senior queen Samrajya Laksm1 Devi
(Whelpton 1991: 37). He held the post of mukhtiyara of the kingdom of Nepal from December 1837 to
December 1838 (Shaha 1990: 203).

113 Om., read ... sibalaya dharmasala banayako dja u jamin kacca thaharinya (MA,).

114 sivalaya, read u sibalaya (MA,).

115 Another famous example of a Siva temple erected in colonial India by Nepalese nobles is the Samrajyesvara
Mahadeva temple, better known as the Lalita temple in Benares, erected in 1843 by King Rajendra Vikrama
Saha (r. 1816-1847) and his son Surendra (r. 1847-1881) in the name of senior queen Samrajya Laksmi
Devi (Gaenszle 2008: 308). Michaels (2018) provides another example of contact between Kathmandu and
Benares regarding an issue involving Siva worship: in 1863, Jangabahadura Rana asked a dharmasabha in
Benares for a decision on the question whether women should be allowed to erect a sivaliriga or not.

116 Vijayaraja Pande was born in 1808 as a son of Nage$vara Pande and was given the task of reciting Puranas in
the palace in 1841 (Michaels 2005: 14). A key figure in ensuring Janga Bahadura’s success, he was, according
to some sources, appointed as rajaguru in November 1846, not long after the Kot massacre (see Whelpton
1991: 167). However, Michaels (2005: 14—15) points to his appointment letter, issued by King Rajendra in
1845, which indicates that Vijayaraja had been appointed as religious judge (dharmadhikara) and rajaguru
already in October 1845, before the Kot massacre. He was one of the senior royal preceptors who sanctioned
the enactment of the Ain of 1854 (see Preamble).
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and no [male] offspring remain, it is written in our Ain that if there is a daughter, she shall enjoy
the property.'” Since [the loan was contracted] in a foreign realm, not even his daughters will be
able to enjoy [the paternal property], because he will have no heir [according to the law there].
If he [indeed] dies without an heir, even our five times venerable king will not be able to recover
his property. Therefore, engage [only] in transactions involving interest and bank notes which are
necessary for trade. Do not keep savings [in a foreign realm] and lend them out at interest. This is
the only Hindu kingdom in the Kali era which has a Hindu king and whose Air is such that it bans
the killing of cows, women and Brahmins; with a palace, [a location] in the Himalayas (himavat-
khanda), the land of Vasuki (i.e. the king of snakes), a pilgrimage place of Aryas, that contains
Pasupati’s jyotirlinga and the venerable abode (pitha) of Guhye$vari—such a land of merit is our
own. Henceforth, whoever wishes to construct a Siva temple or a dharmasala or establishes a gutht
or a sadavarta shall find a pilgrimage place in his own kingdom and construct the Siva temple
or dharmasala or establish the guthi or sadavarta [there]. No one—from king to subjects—shall
construct a Siva temple or dharmasala or establish a guthi or sadavarta in a foreign realm."® For
if they are constructed in one’s own kingdom, one’s own offspring can carry out repairs even if
there is the slightest damage. One’s own country will be well adorned. Upon a realm that has
great moral integrity (dharma) will come no disease, illness or epidemic; no famine will befall
it. When one’s own country has [such] fame, [the result] will be splendour: the artisans of one’s
own country will become skilful. The poor will be protected, since they will receive wages, and
the wealth of one’s own realm will not go to a foreign realm. If a sadavarta is established in one’s
own realm, it will support the blind, lame, crippled, handicapped and elderly, one’s own children
who run to seed and one’s own relatives’ children who run to seed, and neglected, uninvited for-
eign guests, poor people who come to this country with the wish to gain a livelihood. Whoever
establishes a sadavarta will uplift 7 preceding and 7 future generations of his family!® If land for
which someone made an offering to Krsna, bringing barley, sesame and kusa grass and making
a ritual declaration (samkalpa), is swallowed up by a river, religious merit can [still] be obtained
from the river itself.!?° If, after some days, that river recedes, then one’s own land is back. Even
if an unwise king or an evil-minded counsellor takes away that land, religious merit is obtained
through them.™! Later, if he [who forfeited the land] or his descendants are able to please the
king or counsellor, the land too can be obtained [back from them]. The Ain has been prepared in
accordance with the scriptures (sastra), policy (niti) and customary practices (lokaka anubhava).
From now on build or establish Siva temples, dharmasalas, wayside public shelters with or without
water facilities, fountains, road bridges, plank bridges, ghatas, wells, step fountains, ponds, paths,
resting places, gardens or the like. Establish guthis and sadavartas. If someone does not establish

117 This refers to § 28.2. It permits a daughter, whether married or not, to inherit parental property when there
is no rightful male heir.

118 We omitted dharmasala vanayako u jamimna kacca thaharinya sivalaya 23, which is also omitted in MA,.

119 jasle sadavartarasyo uska talaka sata pusta sammaka klako uddhara hunya jasle krsnaprna gari jau mathika
sata pusta, read jasa-le sadabarta rakhyo us-ka mathi-ka sata pusta tala-ka sata pusta-samma-ka kula-ko
uddhara hunya (MA,).

120 jasle krsnarpana gari jau mathika sata pusta tila kusa It samkalpagaryako jaminacha, read jasa-le krsnarpana
gari jai tila kusa li samkalpa garyako jamina khola-le (MA,).

121 What is meant is that any merit accruing to such a king or minister is transferred to the donor.
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[them] in his own realm, but [attempts to] establish them in another [king’s] realm, the king or his
counsellor shall not let him establish them in a foreign realm on the grounds that he who does so
harms the people (loka duniii@)*?* and the kingdom. Having considered state-owned land (raikara)
that has not been previously cultivated and which does not encroach on operational facilities
(samdhisarpana), he shall provide whoever establishes them in his own realm with suitable and
appropriate [land]. The unwise king or evil-minded counsellor who takes away someone else’s
guthi or sadavarta will bolt closed his [own] way to heaven, will open the way leading to hell,
will go begging, will become the laughing stock of the world, will not be capable of snatching
any merit from someone who performs good deeds (dharma) and will sink into sin.

2. If someone performs a samkalpa to endow [land] for a sadavarta [to feed] poor people
and mendicants, or to establish a guthi to perform regular, occasional or annual worship, and in the
case where he who establishes [the sadavarta or gutht] or his descendants commit a heinous crime
(rajakhata) or take someone’s life, [the culprit] shall be executed if [the punishment] specified is
execution, or his property shall be confiscated if [the punishment] specified is confiscation, or if
he commits adultery, punishment shall be imposed on him in accordance with the Ain, [but] no
one shall seize such a guthi. The customary observances (dharma) shall be carried out according
to earlier practice, and [no one] shall seize the guthi. Whoever seizes [a guthi] by a mohora or
daskhata shall incur the sin [of doing so]; he shall be one who has breached the whole Ain—has
overstepped the Ain.

3. If somebody constructs a wayside public shelter with or without water facilities, fountain,
plank bridge, step fountain, temple or the like, and [to support it] establishes a guthi with birta
land of his own, but if later [an endowed structure] collapses or is damaged, and his descendants
are unable to repair it, and someone else comes and declares that he will renovate or rebuild it on
the same land, he shall be allowed to do so. If someone endows a guthi with birta land he him-
self has bought, he who rebuilds [an endowed structure] shall not take possession [of the land].
Irrespective of whether the descendants of him whose ancestors established the guthi are able to
renovate it or not, they shall be allowed to uphold the tradition (dharma) of their ancestors and
enjoy the surplus (Sesa) of the guthi land, but they shall not be allowed to sell [the guthiland]. [If
it is sold], the seller shall be fined 1 year’s production of standing crops. If the amount [fined] is
not paid, he shall be imprisoned for 1 month for every 5 rupees [of the crops’ value].

4. If somebody constructs a wayside public shelter with or without water facilities, foun-
tain, plank bridge, step fountain, temple or the like, and [to support it] endows a guthi with [land]
given by the government, and if later that structure collapses or is damaged, and his descendants
repair it, they shall be allowed to carry on the tradition of the guthi and enjoy [its surplus]. If his
descendants are unable to repair [the building], and someone else renovates and repairs it, he

122 Both terms, loka and duniiia, mean ‘subjects/people’. Therefore, we take their co-presence as pleonastic.
M.C. Regmi (1972a: 103) translates loka in its primary meaning as ‘world’ and duniiid as ‘people’. However,
it is not entirely clear how ‘world’ is to be understood in this context.
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who repairs the dharmasala or temple shall operate the guthi. The descendants of the members
of the guthi who originally erected [the structure] shall not be allowed to enjoy [the surplus of]
the guthi land or operate [the guthi] established [with land] given by government.

5. No [court] shall collect [as a fee] 6 or 10 or 20 percent of the settlement amount awarded
to a litigant (jhagadako amdant) in lawsuits pertaining to land belonging to a royal guthi, [that
is, one] set up by the hand of a reigning king or queen of Gorkha following the performance
of a samkalpa—TIa tradition] dating from the time of the five times venerable Maharaja Dravya
Saha—irrespective of whether the case has been decided by an adalata, amala or a kacahart
office. In a case where [such a fee] has [already] been collected, justice shall be administered to
the guthi of the deity concerned: ornaments shall be offered in the name of the government to
the deity whose guthi [was awarded] the settlement amount. One shall note down in the [guthi’s]
account book the exact details of the ornaments fabricated with the specified amount and offered.
An adalata, thana, amala or kacahart shall not collect [such a fee] on the grounds that it is income
they have earned.

6. If somebody comes to file a lawsuit, stating that land belonging to a royal guthi, mon-
astery or sadavarta belongs to him, and in the judgement it is decided that [it is] not his, he shall
be fined 1 year’s production of the standing crops on that land. If the fine is not paid, he shall be
imprisoned at the rate of 1 month for every 5 rupees [of the crops’ value].

7. If somebody complains that land belonging to a guthi, sadavarta or monastery which
was bought and endowed by himself or his ancestors belongs to him, and in the judgement it
is decided that [it is] not his, he shall be fined 1 year’s production of the standing crops on that
land. If the fine is not paid, he shall be imprisoned at the rate of 1 month for every 5 rupees [of
the crops’ value].

8. [This section] is not valid.'?* (If someone’s ancestors have constructed a temple, way-
side public shelter, fountain, plank bridge, step fountain or the like, and endowed a guthi [to
support it] with their birta land, and someone else claims to be a member of the gurhi or enjoys
the standing crops on the land by force, [so that] the descendants of that person whose ancestors
endowed [the guthi] are not able to enjoy it, the offspring of the person who endowed the guthi
shall be entitled to enjoy the gurhi land. He who has forcibly been enjoying [the land] shall be fined
1 year’s production of the standing crops on that land if he has been enjoying it while carrying on
the tradition (dharma) of the guthi. If he has been enjoying it without carrying on the tradition,
he shall be made to pay as many years’ production of the standing crops in question on that land
as he has had the enjoyment of it by force—he shall be punished by a fine equal to the amount in
question. If the fine is not paid, he shall be imprisoned at the rate of 1 month for every 5 rupees,
and the land shall be restored to the descendants of the person who endowed the guthi. No other
person shall receive it.)

123 Though this section is marked as being cancelled, MA, gives the text in round brackets.
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9. If somebody reaps a harvest (bala lagnu)'** on land used to establish a guthi for a way-
side public shelter with or without water facilities, fountain [or the like] that he himself has
constructed, the harvest shall be utilised to repair a dharmasala, temple or guthi building if it
collapses or is [otherwise] damaged. What remains [from the harvest] shall be collected by the
descendants of the person who constructed [the building], and shall be utilised for the activities
of the guthi to which the harvest belongs. If someone else in the meantime has been enjoying [the
harvest], and the descendants of the person who constructed [the building] file a lawsuit, he who
has been impudently enjoying the harvest shall be made to pay the judicially assessed amount
of the harvest in question for as many years as he has been enjoying it—he shall be made to pay
a fine equal to that amount in question. One-fourth of the fine shall be collected as a winning fee
(jitauri) from the winning party, and [the land] shall be restored to the descendants of the person
who established the guthi.

10. He whose ancestors—loving the Lord and loving the world, and having performed
a samkalpa with barley, sesame and kusa grass, and having had a signed sanada made—estab-
lished a guthi in order to [generate] funds for a Siva temple, dharmasala, wayside public shelter
with or without water facilities, a road bridge, ghata, step fountain or the like, or established
a sadavarta for regular or occasional worship or a guthi for sraddha, [but] whose descendants are
fools, gamblers, addicts, unskilled or unemployed and unable to earn their livelihoods, [the latter]
and their families shall be entitled to receive [each] one manda [of food] to eat and one piece of
worn-out clothing to wear from the guthi or sadavarta established by their father or forefathers.
They shall not be entitled to enjoy [the land endowed to the guthi or sadavarta] if they discon-
tinue the regular and occasional worship or do it for pompous purposes. If they sell or mortgage
[land endowed to the guthi or sadavarta], the transaction shall be nullified. Even a creditor shall
not enjoy possessory rights on such land. Nor, even in case of treason or other crimes, shall the
government confiscate [such land].

11.  If somebody declares a wish to continue the tradition of a guthi as both owner and tenant
of land endowed by an ancestor of his, he shall be allowed to erect a hut (kuriya), live in it, evict
tenants and cultivate the fields [himself]. The people of Nepala shall be allowed to evict [tenants]
from the 10" day of Dasai to Sith1'?, and people of the mountain regions [to do so] from the 10™ day
of Dasai to Sripaficami.!?® Thereafter the eviction of a tenant shall not be permitted. If [a tenant] is

124 M. C. Regmi (1972a: 106) translates jagama bala lagnu as ‘to give land for rent’. However, given the locative
case ending in jagama, we read jagama balr lagnu (lit. ‘to have a harvest on land’).

125 Kumarasasthi, which is also known as Sithinakha or Sithikhasthi, is celebrated annually in the Kathmandu
Valley on the 6" day of the bright fortnight of Jyestha. This tradition, according to NBhV 13.269-271, was
started by Gunakamadeva I (r. 987-990). The dramatic festival featured a battle between the northern and
southern halves of the city. When it got to the point of being a bloody riot it was banned by Jayaprakasa
Malla (Lévi 1905: 36). Later, however, it was revived for fear of having offended the gods. The practice was
completely abolished under § 55.1.

126 Sri- or Vasanta-paficam is celebrated on what is considered the first day of spring, the 5" day of the bright
fortnight of Magha. On that day Sarasvati, the goddess of learning, is worshipped. As pointed out by Slusser
(1998: 321), in the Kathmandu Valley Sarasvati has been conflated with the Bodhisattva Maifijusri, who
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evicted outside the permitted period, [the landowner] shall be punished with a fine equal to 1 year’s
yield of the standing crops. If a tenant is evicted during the permitted period and comes to complain
that he was evicted outside the permitted period, he shall be punished with a fine of 2% rupees. If
he does not pay the fine, he shall be imprisoned at the rate of 1 month for every 5 rupees.

12.  If [the post of a] priest of a guthi, birta'?’ or tantric tradition (agama) established by one’s
father, mother or ancestor is up for consideration (parpajani), [the following family members]
shall make the decision and continue the tradition [of the guthi, birta or adgamal: a legitimate son
as long as there is one; if there is none, an illegitimate son; if there is no illegitimate son either,
a daughter in the case where one has been written into the will to receive paternal property in the
default of a son as heir (aputalr); if none has, a [male] descendant of a son of a common grandfa-
ther; if there is no such person, a daughter shall decide the matter and continue the tradition [of
the gutht, birta or agama] even if there is no written [will empowering her]. As long as any of the
above-mentioned persons exist, no other [more] distant [relation] entitled to inherit property in
the absence of male issue shall be allowed [to decide the matter]. If none of the above-mentioned
persons exists, a [more] distant rightful heir shall decide the matter and continue the tradition [of
the guthi, birta or agamal.

13. No guthi, [whether a] sadavarta, agama, devali, piija or sraddha gutht or the like,
founded by anyone from the Four Varnas and Thirty-six castes, or by an ancestor of his, shall be
ceded as a donation or gift. If there are [collateral] descendants of the [guthi founder] born from
a common grandfather, they shall receive it. If there are no such [descendants], or if [the ones
that exist] refuse it, saying that they will not accept the guthi etc. after a daughter, in the absence
of a son as heir, has received it, or if the father and mother die, and in the absence of a son as heir
their property is, in accordance with the Ain, received by a daughter together with the daughter’s
sons, these shall be allowed to enjoy the share [of the surplus income previously] received by
[respectively] their father [and grandfather] as long as they continue the tradition of their ancestor
in the guthi established by their ancestor. [More distant collateral] relatives who have rights of
inheritance in the absence of a son as heir shall not be allowed to enjoy [such surplus income].

14. If it is stipulated, according to what has been written down on a guthi’s copperplate,
stone inscription, lalamohora or deed of gift (danapatra), that [alms] should be distributed daily,
but [the alms] are not distributed on a daily basis even when people come to beg for them—[or
else] when a large amount is stipulated, only a small amount is given—and if it is ascertained
that an employee or any member of the guthi other than the founder and his descendants has
enjoyed [the alms], he shall be punished with a fine equal to the value of what he has enjoyed. If
it is ascertained that he has stolen and enjoyed only 1-2 handfuls, he shall be fined 5 rupees and
dismissed from work.

is similarly worshipped by Buddhists as a god of learning. Lay Hindus and Buddhists in Nepal nowadays
worship both alike without making a conscious distinction between them.
127 This refers to a priest serving a shrine or temple financed from income of a birza.
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15. If there is encroachment on raikara land from a royal guthi or a royal sadavarta, or from
a guthi or sadavarta endowed by commoners, as much of the raikara land as has been encroached
upon shall be stripped [from the gurhi land] and restored as raikara. The guthi members who
have encroached upon the [raikara 1and] shall be punished with a fine equal to 1 year’s produc-
tion of the standing crops of the land encroached upon. The land of the guthi or sadavarta shall
be retained for whatever religious purpose it was assigned. The guthi’s [own] land shall not be
stripped away.

16. If somebody declares that he intends to sell the land of an existing guthi and buy new
land [on which] to [re]establish the guthr, then if he sells the guthi land, he shall sell the existing
guthi land [only] when he [first] makes arrangements for the new land, buys [as much] land [as
he is able to generate] the same revenue as the old, and the guthi is [re]established. If [the land]
is sold in this way, [the sale] shall be considered valid. If the existing guthi land is sold without
the new land having [first] been bought, and the money is misappropriated, the existing guthi
shall be restored, and the seller (asami) shall return the purchase price [to the buyer]. If he is not
able to pay the money, the quitclaim deed (pharchyapatra) shall be torn up, a loan deed without
security (kapali tamasuka) [between seller and buyer] shall be drawn up, and the seller shall be
punished with a fine equal to 1 year’s production of the standing crops of the land. If he does not
pay the fine, he shall be imprisoned at the rate of 1 month for every 5 rupees.

17. If a descendant of a guthi member sells [land] on the guthi established by his ancestor,
and if a creditor buys it, and if it is confirmed through an examination of the guthi’s deed of gift,
stone inscription or sanada that the land is its possession, the [act of] selling is invalid, and the
[act of] buying also void. [The land] shall be restored to the guthi for it to carry out the religious
purpose assigned to it. The purchase amount [re-owed by] the debtor shall be converted into a loan
[deed] without security, and the debtor shall be handed over to the creditor. Even if there is an
outstanding amount to be paid to the government or a private [party to a] transaction, the guthi
land shall not be seized. If the creditor bought what he knew was guthi land, both the creditor
and debtor shall be punished with a fine equal to 1 year’s production of the standing crops of the
land; if the fine is not paid, they shall be imprisoned at the rate of 1 month for every 5 rupees.

18. If someone who is neither in arrears with payments to, nor has an outstanding loan with,
the government or a private person buys land with assets of his own and establishes a guthi or
[uses] a birta of his own [for the same purpose], and subsequently he falls behind in payments to,
or takes a loan from, the government or a private person, neither the government nor the [private]
creditor shall be allowed to take over the guthi by force (gdjnu). Such a gurhi endowment is valid.
Neither the government nor a private person shall seize it. Documented outstanding payments and
debts shall be collected from his other property. If he has no [other] property, he shall be made
to sign a loan deed without security.

19. If a person is in arrears with payments to, or has an outstanding loan with, the
government or a private person, and if he, as a debtor, establishes a gutht, the gutht shall be
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considered as having been established to deceive the king or creditor. It is not valid. Whether
he is in arrears with payments to, or has an outstanding loan with, the government or a private
person, [the payments or loan] shall be recovered in the form of cash or land from the newly
established guthi according to the amount owed. Even if a deed of gift or a copperplate has
been made, it is null and void. [Such documents] shall be nullified by an adalata, thana or
amala.

20. If adebtor repays a creditor or puts up collateral with land belonging to a guthi, having
under false pretences stated that the guthi land is birta land, he shall not be allowed to repay the
creditor by transferring the gurhi land. The guthiland shall be restored. Such a deed shall be torn
up. For having transferred guthi land or put it up as collateral under false pretences, the debtor
shall be made to repay the amount owed the creditor from his own possessions (lafti-patti),
including house and land. If he is not able to pay, he shall be made to sign a loan deed without
security, and shall be punished with a fine equal to 1 year’s production of the standing crops [of
the land used as payment or collateral]. If he pays the debt to the creditor and the fine, it shall
be collected, and he shall be set free. If he is not able to pay, he shall be imprisoned 1 month for
every 5 rupees.

21. If somebody sells or mortgages guthi land, having [falsely] declared that the guthi land
is birta land, the adalata, thana or amala that [recorded] the sale or collateral shall tear up the two
parties’ deed relating to the purchase or collateral, and shall, in accordance with the Ain, restore
the land to the gurhi. The guthi shall then be given to a lawful heir or distant relative, if [there
is] one. If there is no lawful heir or distant relative, the government shall continue the guthi’s
previously practised tradition and [later] go ahead with the review [for a replacement]. The seller
[of the guthi land] shall not regain [control of the guthi]. Such a person shall be dismissed, and
an honest person who can manage the guthi and knows the tradition (dharma) shall be appointed,
and he shall continue the tradition according to what has been put down in writing.

22.  Anyone who sells guthiland while claiming it to be birta land shall be fined an amount
equal to 1 year’s production of the standing crops. If he is not able to pay the fine, he shall be
imprisoned 1 month for every 5 rupees and set free after his prison term is over.

23. [Ifit transpires that someone has bought [land] that he specifies as birta, although he is
fully aware that it is guthi land, the amount paid by him shall be forfeited.

24. If someone mortgages land which is specified as birta in a sanadapatra and takes
a loan from a creditor, but later he reveals that the mortgaged birta land is in the possession of
a gutht, the debtor shall be considered to have lied. The debtor’s [possible false] signatures and
the loan deed shall be looked into, and if the creditor is on solid ground, the land shall be placed
under him. [The mortgager] shall be fined an amount equal to the value of the loan transaction
for having lied. If [the offender] is not able to pay the fine, he shall be imprisoned 1 month for
every 5 rupees.

109



1. On Guthi Endowments

25. If somebody endows [land] as pastureland, a sanadapatra [to that effect] having been
issued, and [someone else] comes and declares by showing a sanadapatra that [the pastureland]
belongs to such and such a person and that such and such a person endowed it, the [current owner’s]
sanada shall be scrutinised, and if it is determined that he endowed the land as pastureland, having
bought [the land] with wealth of his own, or that ancestral birta land of his was endowed [for
this purpose], it shall be confirmed as pastureland [endowed by him]. If the land was purchased,
the land shall be confirmed as pastureland after scrutinizing the sale deed [made between] buyer
and seller. If the pastureland was endowed with land obtained from the government, it shall be
confirmed as pastureland after scrutinizing the lalamohora or copperplate inscription, or else
the copy of the lalamohora at the Cyangrakausi.'?® Even if a stone inscription is available on the
pastureland, the latter shall be confirmed by scrutinizing the corresponding sanada. If it turns out
that a person who afterwards receives [one of] these categories of pastureland is someone who
himself [originally] endowed the pastureland, it shall be confirmed as pastureland. If someone
receives any pastureland of [one of] these categories as birta, and someone else has cultivated
it, the presiding [local] judge (hakima)'? shall cause it to revert to an uncultivated state, and the
prime minister shall grant [the cultivator] other land in exchange. If the presiding judge does not
cause such categories of pastureland to revert to an uncultivated state after making inquiries and
scrutinizing the sanada relating to such pastureland, he shall incur sin. A prime minister who
does not grant other land in exchange shall [also] incur sin.

The regulation for guthis endowed by the kings of Gorkha stating, ‘Given by oneself
or given by another...’, or else endowed by subjects from their birta land:

26. If someone’s ancestors endowed a guthi with birta land of theirs to [finance] a tem-
ple, rest house with or without water facilities, plank bridge, step fountain, pond, well, path,
sadavarta or dharmasala, or else a guthi [to finance] the performance of rituals on death anni-
versaries, a guthi [to finance] festivals for feeding the gods or regular and occasional worship,
a gutht [to finance] the chanting of hymns, a guthi [to finance the supply of] water, a guthi [to
finance the supply of] sherbet, a guthi [to finance] an area where rice is cooked and distrib-
uted to ascetics, a reserve guthi for repairing collapsed or damaged Siva temples, rest houses,
ponds, wells or paths; then if [the following] has been specified on a signed deed, [whether]
on a copperplate, stone inscription, palm leaf or in a signed sanada: ‘Such and such revenue
from the [guthi] land shall be used to carry out such and such worship, the sadavarta shall be
managed according to such and such particulars, and according to such and such particulars
shall the repair of damage be carried out. The [gurhi] shall be managed in accordance with
[what is] written down on the paper document, copperplate, stone inscription or palm leaf.
I [herewith] give you the guthi as a gift, and your offspring shall carry out the activities and

128 The CyangrakausT was an alternative designation for the Sadaradaphadarakhana (see Whelpton 1991: 282).
129 This term commonly refers to a governor or an executive official. In the present context, it probably refers
to the presiding court judge.
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enjoy it from generation to generation’; and if any of the following 5 things are written [in
the deed]: [1.] If a god has been specified as an eyewitness; [2.] If a human being has been
specified as an eyewitness; [3.] If [the deed states] that whosoever seizes [the guthi] commits
[one of] the [five] grievous sins (mahapataka); [4.] The verse ‘[Whoever seizes land] given by
himself or somebody else...’; [5.] ‘I hereby give the guthi [to you]. Your offspring shall enjoy
it from generation to generation.”—[then] he who established the guthi and his descendants
shall neither be allowed to say that they will cultivate [the land] and enjoy [the surplus] from
it, nor shall they be allowed to conduct reviews [of tenants] and to redistribute [any of the
land] to others. Nor shall the government, an adalata, thana, amala or the like detach such
[donated birta] land from the guthi and give it to the descendants of the one who established
the guthi or to any other person. The recipient of the ritual gift of the food [presented to the
deity] (naivedya) and what remains [of it after it is redistributed as prasada] shall—[he and]
his descendants—perform the duties as written down and enjoy [the surplus]. Such birta land
shall be regarded as guthi land. Whatever younger brothers are living jointly—their property
unpartitioned—with the recipient of the gift of such a guthi shall carry out activities turn by
turn in accordance with the Ain, not dividing up [the gurhiland], and in accordance with what
is written on the copperplate, stone inscription, palm leaf or paper document, and [so] be
entitled to enjoy [the surplus]. If it transpires that the recipient of the ritual gift or descend-
ants of his have sold or mortgaged [guthi land] or have enjoyed [the surplus] without carry-
ing out the activities written down, thus breaking religious tradition, the descendants of the
recipient of the guthi shall have a loan deed without security drawn up for the creditor in the
name of the seller or mortgager at the place where they conducted the sale or mortgage. Only
those who, in not having sold or mortgaged [guthi land], have carried on the tradition of [the
guthi] as written down—he who received the ritual gift along with his younger brothers and
their descendants—shall, turn by turn, be entitled to manage the guthi. Those who, in having
sold or mortgaged [guthi land], have enjoyed it without carrying on the tradition as written
down—they and their descendants—shall not be entitled to enjoy it. Even if the recipient of
the guthi dies sonless, [such] descendants of the one who established it shall not be entitled
to [once again] manage it or give it to others. Since [the guthi land and the right to manage
the gutht] was given to somebody else as a ritual gift, it is considered a royal guthi, and the
government shall, in accordance with what is written [in guidelines channelled] through the
Gutht Kacaharf, operate the guthi. Even in the case where a living descendant of the recipient
of such a gutht [established by] endowing it with birza land grants it to another person through
a rukka or daskhata by the prime minister or through an adalata, thana, amala or the like, this
is [to be regarded as] unlawful. Such a mohora or signed executive order issued in another
person’s name shall be destroyed, the guthi deed issued by [the above offices] shall be torn
up, and the gurhi [established with] birta land shall be given [back] to the descendants of the
[original] recipient. Whoever comes to claim such land shall be fined 2% rupees per 100 of
1 year’s production of standing crops from the land.
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The regulation for guthis endowed by the government or other kings, kingdoms or
subjects as it relates to the work expected of the priests and operators they engage:

27. If someone’s ancestors endowed a guthi with birta land of theirs to [finance] a temple,
rest house with or without water facilities, plank bridge, step fountain, pond, well, path, sadavarta
or dharmasala, or else a gutht [to finance] the performance of rituals on death anniversaries, a
guthi [to finance] festivals for feeding the gods or regular and occasional worship, a guthi [to
finance] the chanting of hymns, a guthi [to finance the supply of] water, a guthi [to finance the
supply of] sherbet, a guthi [to finance] an area where rice is cooked and distributed to ascetics, a
reserve guthi for repairing collapsed or damaged Siva temples, rest houses, ponds, wells or paths;
and if members of the guthi—the manager or the priest—do not carry out activities properly—
a manager who uses revenue from the land [endowed] to the guthi for his own purposes, wastes
it [for unnecessary purposes], sells or mortgages it, or halts expenditures for prescribed activities
[in order to] divide [guthi property] among his descendants as an inheritance; or a priest who does
not perform the morning and evening or [other] regular and occasional worship according to the
practised custom—{in such a case] the descendant of the ancestor [who endowed the guthi] and
his coparceners shall, in accordance with the Ain, be allowed to determine the defrauded amount
and have [the offender] fined [accordingly]. They (i.e. the descendants) shall be allowed both to
replace [gurhi members] for not carrying out activities properly and to dismiss [them] even if
they have done no wrong. Even if [someone] says, ‘It is the guthi established by my ancestor.
I myself shall enjoy its surplus after carrying out the [gurhi] activities in accordance with what
is written’, it is the founder’s descendants who are coparceners of their ancestral property who
shall be allowed to enjoy it by carrying on the tradition every year turn by turn. They shall not be
permitted to divide the [gurhi] land and enjoy it [collaboratively], with one carrying out half of
the guthi’s activities and another the [remaining] half. They shall have the right to dismiss [any]
guthi member, clerk or priest who has not been carrying out activities of the guthi established by
their ancestor in accordance with what is written down, and they shall also be allowed to carry out
the guthi activities themselves or to appoint some other clerk. However, no person who, according
to the Ain, shares in the inheritance from the ancestor of theirs who established the guthi and
who violates the tradition [of the guthi], sells or mortgages it—he or his descendants—shall be
permitted to enjoy [the surplus]. Only the person who carries on the tradition and does not sell
[guthi] land—he or his descendants—shall enjoy [the surplus], carrying on the tradition turn by
turn. No review appointments in such a sadavarta, guthi or the like [endowed by] commoners shall
be made by the king through a royal order, by the prime minister through a rukka or daskhata, or
by a kacahart through a sanada. Even if such orders are issued, they are not valid. [Any such]
royal order or a rukka or daskhata issued unwisely or unlawfully shall be destroyed, [any such]
sanadapatra shall be torn up, and the guzhi shall be restored to [the lawful] descendants. It is up
to the descendants of the one who established the guthi as to whether they themselves carry on
the tradition of the guthi or appoint someone else [for this purpose]. They themselves know how
to uphold the tradition of their ancestor. If any guthi member, clerk or priest comes to complain
that they are entitled to enjoy [the surplus], they shall be fined 22 rupees per 100 of the yield of
1 year’s standing crops on that land of which he [feels] entitled to enjoy [a share].
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1. If, in connection with the distribution (raibandr) of state-owned (raikara), royal guthi,
kipata, confiscated (japhatt) or jilla land for paddy [production] among peasants and [other] sub-
jects, a person clears dense forestland, ploughs barren land, channels water to the land or makes
sandy land along rivers cultivable—even if the land the cultivator has been working exceeds the
share he is entitled to under the distribution—he shall be confirmed [as its rightful claimant].
Other cultivable paddy land (kheta) shall be distributed to all peasants by allotting land of good
and bad quality [proportionally] according to the [mumber of] members [of a household] and
their physical capacity. If, when distributed land made newly cultivable out of barren land is not
sufficient [for its cultivators], a share of cultivable village land equal [to the shortfall] shall be
provided. If the portion of land made newly cultivable is sufficient, there is no need to provide
[additional] paddy land. No land that has been made newly cultivable shall be seized. If someone
has made land newly cultivable and someone else who had cultivated it before claims it as his
own, he shall not receive it back. If someone seizes newly cultivated land that someone else has
taken possession of and has been working, he who seized it shall be fined an amount equal to
a year’s crop yield, and the land shall be restored to the [rightful] cultivator. One fourth of the
fine shall be collected as a winning fee (jitauri).

2. If without [the authority of] a sanada, [i.e.] without having procured a lalamohora,
a daskhata from the prime minister (mukhtiyara) or [some other form of] the government’s
consent (lit. ‘without pleasing the government’), [but only] with his own signature, a pirji
or the like, a bharadara, rakama holder, auditor (jacakr) or clerk grants state-owned land to
someone as a birtda, bekha (vesaka), phikadara, marauta, chapa, mandacamala, gharabari or
Jjiuni land, such a land grant shall not be valid. Put the government [back in possession of] the
land and appraise the value of the land; the [official] who gave it away shall be fined in line
with its value. The landlord’s share (talsinboti), kuta, serma, mahasiila or whatever [form of
rent] is applicable shall be collected from the person who received the land, whether paddy
land (kheta) or unirrigated slopes (pakho), for as many years as he has enjoyed its standing
crops. No fine is required.

3. If a minister (bajira), his brothers or sons, other commoners and so forth made uncul-
tivated, non-arable forestland into agricultural land and cultivate it for more than 12 years, the
cultivator shall be entitled to receive both shares (i.e. those of a landlord and tenants) for 5 years.
Afterwards the land shall be registered at the [local] state revenue office (mala), and 10 percent
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of the land shall be granted as a birza to the cultivator of the untilled dense forestland, in the same
way as [other government land] is given to commoners.

4. If land is granted to somebody under a sanada, and later on during an inquiry it is
determined that for [every] 10 ropanis [of land] there is up to [but no more than] 1 ropani of
excess [land], [the excess] shall belong to him and be kept [under his name].

5. If somebody authorised [to cultivate] completely barren state-owned land under a
lalamohora, daskhata or patta after the year [VS] 1909 pays the cardam theki levy and makes
that land cultivable so as to flourish by the power of his own zeal, then for each 100 rupees of
that land’s yield, 10 shall be given to the cultivator as an emolument. Once the land is assessed,
the owner of the land shall enjoy a landlord’s share [of the crop yield] and the cultivator shall
enjoy a tenant’s share. [The cultivator] shall be granted principal status in the land contract, and
the land shall not be seized from him as long as he pays a landlord’s share and the applicable
taxes. If someone seizes it, he shall be fined an amount equal to 1 year of [the land’s] crop yield,
and the land shall be restored to the cultivator.

6. If it is necessary for the government to expropriate commoners’ guthi land, birta land
or the like in order to build a palace, fort, fortress, court building, magazine, army barracks, gun-
powder factory, arsenal, parade ground, record office, Siva temple, dharmasala, wayside public
shelter, public rest-house with water facilities, pond, water spout, watering place (kuva), well,
ghata, bridge, road, path, garden or shaded resting place, the land shall be expropriated after
paying the price that would have been paid in a voluntary land transaction among commoners.
If the owner of the land does not accept that price for his land but demands land in exchange for
it, a plot matching in crop yield and size shall be given in exchange. If the land of commoners is
to be expropriated for purposes of building the above-mentioned items, they are not allowed to
declare that they will not give up their land.

7. If the government needs to buy land belonging to a commoner in order to establish a
serda-gutht or to offer it as a dowry or birta, it shall [only] be taken with the consent of the land-
owner. If the owner declares that he does not want to give up the land, then in such a matter the
government shall not be allowed to take the commoner’ land by force.

8. If someone declares that he wants to convert state-owned land into pastureland, he
shall not be allowed to do so. If someone declares that he wants to build a major road, dirt road
access lane, water source, ghata or operational facilities (samdhisarpana) on state-owned land
and make it cultivable, he shall be allowed to do so provided that he pays taxes and public dues
customarily paid on cultivated land by commoners, and so uses it. If someone comes to complain
that the operational facilities, roads, access lane, water source or ghata has been obstructed, and
if it is ascertained upon investigation that it is in fact so, [the cultivator] shall be fined 5 rupees,
and the road, water source, ghata, access lane and operational facilities shall be put back in
service.
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9. A major road or dirt road is the common property of the government and the commoners.
Neither the government shall destroy a road or path and convert it into a paddy field, nor shall
commoners do so. If it is ascertained that a road has been destroyed and the land [it occupies]
cultivated, [the offender] shall be fined an amount equal to the crop yield of that cultivated field.
If he has not planted any crops, he shall be fined 5 rupees.

10. When paddy land is to be irrigated by constructing a new water channel, the holder
of state-owned land, birta or the like shall not be allowed to obstruct the water channel if it is
barren land that can be converted into cultivable paddy land by constructing a water channel. It
shall be allowed to convert barren land into cultivable land by constructing new water channels.
If it is necessary to construct a water channel through an irrigable paddy field, it is allowed to do
so through cultivated state-owned or birta land [only] if three times the size of that land through
which the water channel is constructed can be made cultivable. If only 3 amount of land can
be converted into cultivable land, a water channel shall not be constructed through an irrigated
paddy field. Do not give permission to do so.

11. Paddy land or unirrigated slopes granted to commoners’ guthi, or alms-giving trust; as
a birta, bekha, phikadara, chapa, mandacamala, marauta, jiunt or pharmdist, in connection with an
appointment (bharna); as a mayayu'*, mohariya'', kipata or sevabirta; under a royal mortgage
(rajabadha); or as a nanakara, irrespective of whether paddy land or unirrigated upland-fields
under such categories were granted earlier or [only] after this proclamation, shall not be assigned
to rakama holders, such as gardeners, lumbermen, sawyers, grass cutters, carpenters, charcoal
burners, gunpowder factory workers, papermakers, mail runners carrying head loads or sentries, if
they have not been assigned to them before. Reclaim them through a mohora, rukka or daskhata.
He who registers them [as such] shall be fined 1 year’s yield of crops.

12. Paddy land or unirrigated slopes registered in accordance with a sanada issued [anytime]
from earlier times until now to rakama holders for work as gardeners, lumbermen, sawyers, grass
cutters, carpenters, charcoal burners, gunpowder factory workers, papermakers, postmen carrying
head loads or sentries under a royal or commoners’ guthi, monastery (matha), alms-giving trust,
bekha, phikadara, chapa, mandcamala, marauta, jiuni, petiyakharca, pharmdisrt, [land granted
in connection with] an appointment (bharna); a mayayu'*?, mohariya, kipata, sevabirta, jagira,
mahasulya, a royal mortgage (rajabadha), nanakara or sera shall not be seized and re-alloted,
[thereby] obstructing government work, irrespective of whether the kuta or ijara [revenue from
that land] is increased or not. If such land was previously state-owned land registered for these
tasks, and later on someone received it under the particulars of a royal or commoners’ guthi,
a monastery (matha), an alms-giving trust, birta, bekha, phikadara, chapa, manacamala, marauta,

130 bhaya um (MA,), mayau (MA,), read mayayu.

131 mahohariya, read mohariya (MA,). According to R. N. Pandey (1997: 302), this term refers to a non-confiscat-
able type of land granted to service holders. However, K. K. Adhikari (1984: 353) defines the term mohoriya
as meaning land whose title is based on the royal seal. The exact meaning of the term remains obscure.

132 bhaya um (MA,), mayau (MA,), read mayayu.
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Jjiunt, royal mortgage (rajabadha), nanakara, serd, pharmaist, an appointment, mayayu or the
like, no one shall be allowed to seize and re-allot it. If someone seizes and re-allots such land, he
shall be fined an amount equal to 1 year’s yield of crops on that land, [the same amount] peasants
are entitled to enjoy. If he is unable to pay the fined amount, he shall be imprisoned 1 month for
every 5 rupees.

MA, 512a. Rakama holders—gunpowder factory workers, charcoal burners, grass
cutters, lumbermen, gardeners, sawyers, carpenters, paper factory workers, [normal]
mail runners, mail runners carrying head loads, sentries or the like—are allowed to
use and enjoy for whatever [government] labour services [they are assigned to do]
the houses and adjoining plots and any paddy land that have been registered as their
rakama on birtabitalapa, guthi, bekha, chapa, manacamala, marauta or phikadara
land that has been registered from the year [VS] 1910 on until today as [employing]
rakama [labour]. It is not allowed to seize and re-allot such land. Anyone who seizes
such land, even though the applicable taxes and levies are being paid and the assigned
work is being carried out [on it], shall be fined 5 rupees.

13.  When [in the past] commoners bought or sold land, houses or paddy fields, and the price
was agreed upon and a quitclaim deed (pharchyapatra) issued, and [both parties] came and asked
for a sales deed (mohora), and then someone among [other] prospective buyers who were offered
the land bickered and [offered to] pay more, he used to be given the land and a sales deed was
issued to him. That person [who approves the transaction] happens to be called chapim'3*. From
now onwards, such a chapim who orders that the land is not given to the person who settled the
price and to whom a quitclaim deed was issued, [but] is given to such a scoundrel who came and
paid more money offering a stipulated sum (rakama), shall be made to pay the amount found to
have been taken by him in excess as damages, and shall be fined an amount equal to the damages.
If he does not pay the amount, he shall be imprisoned in accordance with the Ain at the rate of
1 month for every 5 rupees.

14. If a person [wants to] sell land, a bondservant, birta, house, paddy land or [other]
cropland which he either inherited or earned by his own effort, he shall inform his rightful
coparceners declaring: ‘I am going to sell such and such property. If you want to take it, give
me the amount offered by a third party and take it. If you do not take it, I will give it to the other
person.’ If his rightful coparceners [want] to take it, they shall receive it. The third party will
not get it. If the rightful coparceners live far away, and the person sold [his property] when he
was in need, the seller shall send written [notification] to his rightful coparceners, and the buyer,
too, shall sent written [notification] to them. If [anyone among the latter] comes to redeem the
property within 35 days, that rightful coparcener shall be allowed to do so by handing over the

133 The meaning of the term chapim is not entirely clear. It is likely to be an official who authenticates the trans-
action by stamping (chap) the document. It may also be derived from the Nevart term chyapam/chyakam
meaning ‘commission, profit’ (Koélver/Shresthacarya 1994 s.v. chyakam and chyapam) meaning in this context
a kind of debased ‘broker’.
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purchase amount, even if a deed of relinquishment of title (alipatra) has been issued. If [a rightful
coparcener] does not come to pay the purchase amount within 35 days, the transaction shall be
valid, even though the coparceners did not witness the transaction and no earnest money was
received. Once 35 days have passed, [rightful coparceners] shall not be allowed to redeem the

property.

15.  If [someone] concludes a transaction involving non-monetary property—Iland or the
like—the property is confirmed as the buyer’s on the day the price is settled and earnest money
is given, even though neither the transacted property has been transferred nor a sales deed or the
like has been executed. The seller shall be given the purchase amount together with interest in
accordance with the [sales] deed. If earnest money is given and the transacted property remains
in the house of the seller, and if the buyer who has given the earnest money does not hand over
the purchase amount and take the transacted property within 1 month, he shall not be entitled to
receive it later on. The transacted property shall be used by its [original] owner. If [the buyer]
comes and disputes after 1 month, claiming: ‘I have given earnest money’, he shall be fined
5 rupees per 100 of the damages [he is claiming]. If he does not pay the fined amount, he shall
be imprisoned in accordance with the Ain. The seller shall not be required to return the received
earnest money.

16. If, among coparceners who live together in a single household without the property
having been partitioned, one of the coparceners sells a house, paddy field or any other land without
consulting the other coparceners, and if the other coparceners lodge a complaint that they should
[surely] not lose their share when [the other] sold [family property], such a sale shall be valid if
[the latter] sold the property in order to maintain his family or sold only a portion [of the estate]
that falls to him. If he sold more than his own share without consulting his coparceners, if he did
not sell it in order to maintain his family within the household, and if the other coparceners living
in the same household declare within 1 year, and coparceners who have been abroad, declare
within 35 days after their return (even though 1 year has already passed): ‘We were living in the
same household. He [surely] may not sell property without consulting us and without leaving
our shares [to us]’, the seller shall be made to return the purchase sum [to the purchaser] and
the land to his coparceners. If the seller [is not able to] raise the purchase sum, he shall be made
execute a loan agreement without security. Ten and 20 percent of the total amount returned shall
be collected [from the coparceners and the seller respectively].

17.  If high-ranking officials (umarava), bharadaras, subjects or the like, and government
officials as well, transact an exchange with someone else—[be it in] cash or kind—involving
a house, paddy field, male or female slave or quadruped, the exchange shall be transacted only
if the owner is acting on his own volition and to his own satisfaction. No force shall be exerted.
If an exchange is transacted using force or violence, and if the owner comes to complain, the
person who transacted the exchange using force shall be fined an amount equivalent to the value
of the exchanged property. If he does not pay the fined amount, he shall be imprisoned at the rate
of 1 month for every 5 rupees.
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18. If 2 persons—whether in the presence of witnesses or upon mutual consent—exchange
of their own volition non-monetary items, such things as land, quadruped and jewellery, then once
the exchange takes place and both parties have used the items, neither is allowed to return his,
stating: ‘“What you gave me is bad and useless! I won'’t take it.” The exchange transacted earlier
shall be valid. A person who comes to dispute it shall be fined 10 percent of the value of the
exchanged item. If he does not pay the fined amount, he shall be imprisoned in accordance with
the Ain.

19. If, in a dispute between coparceners regarding their shares [of joint property], [one
coparcener] claims that [the other coparcener] was not entitled to a share, and if, the judgement of
the court being that [the other coparcener] is entitled to the share, the complainant [then] claims
that the birta land falling to the share of the [other] coparcener is [in fact] state-owned land, the
birta land falling to the share of the coparcener who called [the other’s] birta state-owned land
shall be converted into state-owned land. [A coparcener whose claim to a share is upheld by the
court] does not lose his birta; it shall be kept in his possession.

20. If someone, having had a lalamohora or daskhata issued [in his name], fraudulently
enjoys someone else’s land—birta, bekha, chapa, marauta, phikadara or the like—such a mohora
or daskhata shall be destroyed and the land so enjoyed shall be restored to the person to whom it
belongs. [The offender] shall be fined an amount equal to the value of the land. If someone fraud-
ulently enjoys state-owned land, the land shall be seized and he shall be fined an amount equal to
the land’s annual crop yield. That land shall be given to the person who reported [to the authority]
that [such fraudulently enjoyed land] is a state-owned land, after having issued a daskhata from
the venerable prime minister stating: ‘As long as he pays the applicable taxes and levies, no one
shall seize this land for generations to come.’

21. If someone fraudulently enjoys the cultivated land of someone else without having had
a lalamohora or daskhata issued [to him], he shall be made to pay damages that are in line with
what he has so enjoyed. He shall be fined an amount equal to the damages.

22. If a subject who is a tenant on guthi, birta or bekha land takes a loan from someone and
pledges a paddy field or unirrigated slope land cultivated by himself to [the creditor], the loan
deed recording the pledge shall be torn up and [such a tenant] shall be made to execute a loan
deed without security under his name. It shall be up to the owner [of the land] whether to dismiss
such a tenant and re-allot [the land]. [The tenant] who sells such land shall be fined an amount in
line with the damages, [namely] as many years [of the landlord’s share in] the crop yield as has
stopped [being paid]. If [the landlord’s share in] the crop yield has not stopped [being paid], [the
offender] shall be fined an amount equal to the annual crop yield. If he does not pay the fined
amount, he shall be imprisoned at the rate of 1 month for every 5 rupees.

23. If someone advances a loan to subjects holding kipata land, taking their kipata as usu-
fructuary or non-usufructuary collateral under a written agreement, and if the debtor (tyo ripaiya
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khanya) flees or dies and the land is re-alloted by an amali, dvare, thari, mijhara or gaurun official,
being transferred to another subject, and if that [subject] enjoys [the land,] paying the applicable
taxes and levies, but then the creditor comes to seize that land, claiming that it was transferred to
him under the written agreement, he shall not receive it. The debtor and his offspring, if they are
able to, shall be made pay the debt which [the creditor] advanced after accepting the kipata as
a pledge. If they are not able to pay, they shall be made to execute a loan deed without security to
the creditor. The kipata shall be re-allotted and given to a subject who [can] pay the applicable
taxes and cultivate the land (doko-boko calaunu)'>.

24. 1If someone previously has conveyed a birta [including such things as] a house, paddy
field or [other] land to someone else as usufructuary or non-usufructuary collateral, or else has
given it away in order to settle accounts, and if without paying off the [former] debt he pledges it
as collateral to another creditor or else sells it, and if the first creditor comes to complain within
the payment deadline, the land shall be accepted as his. Even if a sales deed has already been
executed, it shall be destroyed; if a sanada has been issued, it shall be torn up and one shall have
the first creditor make use of [the land]. If [the debtor] is able to pay the debt [he owes to] the
second creditor, he shall be made pay the sum in question and be fined an amount equal to it. If
he is not able to pay, he shall be made to execute a loan deed without security and be fined an
amount equal to the sum owed to the second creditor. If he does not pay the fined amount, he
shall be imprisoned at the rate of 1 month for every 5 rupees.

25. If a sunabirta on which the pota is to be paid, such as a paddy field or unirrigated slope
land, is swept away by a flood or landslide, or becomes barren, and if [the sunabirta holder] states
that he is not able to pay the pota tax, a deed of relinquishment of his title shall be executed by
him and he shall be exempt from the pora. If later on, after that land becomes cultivable [again],
this birta holder states that it is his land and that he will pay both the salami and pota taxes, he
shall not get this land [back]. It becomes state-owned land. Its crops fall to the government. If
the pota is paid even after the land was swept away by a flood or landslide or became barren, the
birta holder shall get it back once the birta becomes cultivable again after the flood subsides. The
land shall be given to him. A person who enjoys such land after he declares that he is not able
to pay the pota and gives up [the land] by executing a deed of relinquishment of title, [thereby]
becoming exempt from the pota, shall be fined 1 year’s crop yield. The land shall be turned into
state-owned land.

26. If someone holds land as a sunabirta and has received some plots under a sanada and
some not, and if he has regularly been paying the pota [on the plots], plots on which he has been
paying the pota and has received according to a sanada shall belong to the birta holder. They shall
be retained under his possession. The plots on which no pota is being paid and for which there is

134 Lit. doko-boko calaunu means ‘to carry a bamboo basket’, an activity typical of a farmer or slave. M. C.
Regmi (1978: 857) understands this phrase as a ‘term used to denote the labor services and payments in cash
or in kind due on kipat lands’.
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no sanada shall be turned into state-owned land; it belongs to the government. [Such a birta holder
who enjoyed plots without paying the pota or having a sanada] shall be fined 1 year’s crop yield
[of the plots unlawfully cultivated]. If he does not pay the fined amount, he shall be imprisoned
at the rate of 1 month for every 5 rupees.

27. If a kipata holder enjoys kipata land of his own and steals or encroaches upon state-
owned land, bringing it under his kipata, as much of his kipata shall be turned into state-owned
land as the state-owned land he has encroached upon.

28. If a birta holder’s house is not on his birta land but far away [from it], and if it is ascer-
tained that a tenant who uses!'®® [the birta] [oversteps] from the birta and encroaches upon and
steals state-owned land, this tenant shall be fined the land’s crop yield, and the stolen (cornu)
land shall be taken back from him. If he does not pay the fined amount, he shall be imprisoned
at the rate of 1 month for every 5 rupees and then set free. The birta of the birta holder shall not
be seized. It shall be retained under his possession.

29. Ifitis ascertained that someone who holds birta, bekha, chapa, mandacamala, marauta,
phikadara, jiunt or petiyakharca land oversteps his land and encroaches upon state-owned or
kipata land, the government shall restore the state-owned land so encroached upon to being state-
owned land. Whatever was encroached upon shall be measured and that much shall be deducted
from his birta, the [relevant] border pillars shall be dug up (ukhelnu) [and moved accordingly,]
and [the seized land] shall be converted into state-owned land. If his birta is less than the state-
owned land he encroached upon, [the difference] shall be made up from other plots of land if he
has land elsewhere. If he has no land elsewhere, whatever [birtd] 1and he has shall be taken, [but]
there will be no [further] penalty. If [the state-owned land] was encroached upon during the time
his father, grandfather or elder brothers [had say over matters], and he or his offspring did not
encroach upon it themselves, whatever was encroached upon shall be deducted [from the birta],
and he shall be fined 1 rupee.

30. Concerning disputes along the boundaries of birta, kipata, gutht, chapa, phikadara,
marauta, mandacamala land or the like, if one party holds a sanada for the land and the other party
does not, one shall have the party holding that sanada use the land [defined] according to the
sanada; the party that does not hold a sanada shall use any land not recorded in the other party’s
sanada. If neither party holds a sanada or any [other proof of possession for the land], and no
complaint has been lodged at an adalata or amala in the past 16 years, the possession of that land
by person who has [all along] been enjoying'3¢ it shall be valid; [the land] shall be assigned to
him. Any party that comes to dispute the outcome of such cases shall be fined 1 year of that land’s
production. If it does not pay the fined amount, [that party] shall be imprisoned in accordance
with the Ain. One-fourth [of the total] shall be collected as a winning fee from the winning party.

135 cala, read calana (MA,).
136 bhogari, read bhoga gari (MA,).
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31. The [titles recorded in] certified (sahi-sdaca) palm-leaf documents for birtas, guthis,
houses, paddy fields or unirrigated slope land which have been enjoyed [by a succession of holders]
from the time of the kings of Nepala (i.e. Kathmandu Valley) until now shall be examined, the
matter shall be reported to the venerable prime minister and [commander-in-chief] in the Kausala
[in a manner] consistent with these sanadas (i.e. the palm-leaf documents), and [new] sanadas
shall be issued [to the holders] by an adalata. If a sanada is to be issued for the land which has
been enjoyed [by a succession of holders] since the times of the kings of Nepala until today, the
payment of 2 rupees as a writing and stamping fee shall be sufficient irrespective of whether the
land is great or small, much or little.

32. If somebody received and has been enjoying birta, guthi, bekha, state-owned or kipata
land, or else any paddy fields or unirrigated slope land from earlier kings, or has been enjoying
[such land without authorisation], and if earlier or later kings confirmed his ownership with
a signed and witnessed deed, then after the signature and witnesses are examined, [his possession
of the land] he has been enjoying shall be upheld according to the signed and witnessed [deed] of
gift. If within that land there is a signed sanada for some portion of it and none for other portions,
[the possession] of land for which there is a sanada shall be upheld. If [the person in question]
has been enjoying more [land than he is entitled to]—[land] without a sanada—the land for
which there is no sanada shall be seized and turned into state-owned land, even though he has
been enjoying it for more than 16 years. He shall be fined 1 year of [that land’s] production. If he
has been enjoying [land] he received as a gift, and if there is no signed and witnessed deed, [his
possession of the land] in accordance with use rights shall, after borders, neighbours, rivulets,
and so forth have been defined, be upheld, and a [lala]mohora shall be issued [to him].

33. [This section] is not valid.'*’ (If there are neither documents and individuals mentioned
in them nor witnesses [who can testify to the title to certain land], and if it is not known who had
been enjoying it, and two parties to a dispute [over it] declare that they will swear an oath before
taking [the land], but there is no way to settle the case, even after investigating with due consid-
eration, 25 honest, respected and educated persons who know the dharma and are not related to
either party shall sit together and give their opinion on the case as they see it, each in his own
understanding. The party who has a majority of [at least] 1 person in his favour shall be declared
the victor in the case.)

34. If in a dispute concerning land—such as a birta, a house with paddy fields, a bekha,
phikadara, marauta, mandacamala, chapa, homestead, petiyakharca, jiuni, royal mortgage or the
like—no document [proving ownership] has come to light, [but] there are witnesses who have seen
[such a document] or have knowledge [about the ownership], and if the case cannot be settled by
any other means, then if both parties to the dispute hand over the case to witnesses, neighbours,
a court registrar (srestadara) [and either] a surveyor (dagola) or mason (karmt), then [the litigants]

137 MA, marks this section as cancelled but gives the original text in brackets. We have followed this convention.
In MA, the section is not marked as cancelled.
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need to execute a sirabandr document under their names, and the witnesses to give their statements;
[the adjudicators,] having taken an oath on the Harivamsa, shall decide the case. If a case is to
be handed over to a registrar [and the others] to decide, a mason is to be consulted if the dispute
is about a house, and a surveyor if about land, and the case shall be decided on the basis of their
determinations. The defeated party shall be fined an amount equal to the price of that land. If he
does not pay the fined amount, he shall be imprisoned at the rate of 1 month for every 5 rupees.
One-third [of the price of that land] shall be collected from the winning party as a winning fee.

35. If, in a dispute concerning land such as state-owned land, a kipata, seized land, jilla land,
or a homestead, paddy land and pasture land, no document [proving ownership] has come to light,
[but] there are witnesses who have seen [such a document] or know [about the ownership], and
the litigants have executed a sirabandr [in acceptance] of the witnesses, but if the case cannot be
settled by any other means, the persons of integrity [among those present] shall be made to give
their statements, and the case shall be decided on the basis of [such] statements. If the [annual]
revenue from that land amounts to up to 20 rupees, they shall not be forced to take an oath [on
their] dharma'®. If the revenue of the land under dispute amounts to more than 20 rupees, they
shall be made take an oath on their dharma, and the case shall be decided on the basis of their
statements. The defeated party shall be fined an amount equal to 1 year’s crop yield on that land.
One-fourth [of the fine] shall be collected from the victorious party as a winning fee.

36. If a dispute arises concerning the borders of guthi, birta, bekha, phikadara, marauta,
mandcamala, chapa, homestead, petiyakharca, jiunt or kipata land, confiscated or jilla land,
royal mortgages or the like, and if instead of filing complaints both neighbours together request
[a settlement] at an adalata office, stating: “We could not agree on the borders’, then the case shall
be decided by examining sanadas, if there are any; if not, the neighbours of the disputed land
shall be summoned, [past] usage determined and the case [accordingly] decided. Neither a fine
nor a winning fee is required from those who instead of filing a complaint come to an adalata
to request [mediation]. If they ask for an official document [recording the settlement], it shall be
issued, at a charge of 2% rupees per 100 as salam.

37. Ifin a sanada or document [issued] by previous kings the boundaries [of certain land]
and [its size in] ropants or muris'® are defined, a [new] sanada shall be issued according to this
[pre-existing document]. If there exists neither a sanada nor any other document, then knowl-
edgeable and experienced elders of the village shall be assembled [to determine] how much [of
the land the person who claims possession] has been enjoying, and a sanada shall be obtained
from them stating that he has been enjoying so and so much. A [new] sanada shall be issued
specifying the boundaries [of the land] and [its size] in ropanis according to the size [the elders
determined].

138 In Medhatithi’s Manubhasya (Medh on MDh 8.113) we find an example of such an oath: satyadinibandhano
‘yam dharmo va me nisphalah syad iti (‘May [my] dharma, which is dependent on truth and the like, bear
no fruit for me.”).

139 kiropani, read kila ropani muri (MA,).
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38. When marking the boundaries of house plots in the cities [of Kathmandu, Patan and
Bhaktapur], measure according to the standard earlier set by King Jayasthiti Malla: 24 fingers
equal a measuring rod of 1 cubit, 22V5 cubit rods equal 1 java; 4 javas (i.e. 1 java on each side)
equal 1 kha.'*

39.  When measuring land in Madhesa, measure it with a measuring rod of 1 laga, which
equals 9 cubits based on the arm of the Fivefold Venerable King. [An area] 1 laga in length and
width equals 1 dhura. Similarly, 20 dhuras equal 1 kattha; 20 such katthas equal 1 bigha.'#!

40. When measuring land such as paddy fields or unirrigated slopes in the hills, do so
according to the standard earlier set by King Jayasthiti Malla: [survey] the following four types
(caradara) [of land] in units of a laga '** which equals 5% cubits, measured with a 1-cubit meas-
uring rod numbered 24 of the said king’s finger [widths]: On land of the abbala category, [an area]
4 tagas in length and 4 tagas in breadth equals 1 khetamuri; [an area] 8 tagas in length and 8 tagas
in breadth equals 4 khetamuris or 1 ropani. On land of the doyama category, 4Y4 tagas in length and
4 tagas in breadth equals 1 khetamuri; [an area] 9 tdgas in length and 8 tdgas in breadth equals
4 khetamuris or 1 ropani. On land of the sima category, 5 rdgas in length and 4 tdgas in breadth
equals 1 khetamuri; [an area] 10 fagas in length and 8 tagas in breadth equals 4 khetamuris or
1 ropani. On land of the cahdra category, [an area] 6 tdgas in length and 4 tagas in breadth equals
1 khetamuri; [an area] 12 tdgas in length and 8 tdgas in breadth equals 4 khetamuris or 1 ropani.
When a boundary is to be marked, a report (muculka) that specifies that the land is of such and
such a category—that it is of the abbala, doyama, sima or cahara categories—shall be drawn up
in the presence of the [bordering] neighbours and of respectable elders, measurements shall be
taken and the boundary shall be marked.

41. If someone returns his birta to the government, asking for an exchange [of land], the
exchange shall be carried out [in the following way]: land in Nepala, the hill region (Pahada) and
Madhesa shall be surveyed and exchanged for land from Nepala, the hill region and Madhesa
respectively, giving the government 25 percent [share] of [the land’s] produce in the exchange].
When the government exchanges land, the clerks of the Sadaradaphadarakhana) shall be fined
an amount equal to the loss if they exchanged it [with a share] below 25 percent. The land to be
exchanged with the government shall be accepted after ascertaining that it is not susceptible to
floods or landslides. If the land is susceptible to either, it shall not be accepted and exchanged [for

140 This regulation of King Jayasthiti Malla is recorded in NBhV 19.24-26: gharaka bandeja pramana budhilya
amguli 24 le hata 1 aphna hatako pramana gari banaya || | galli ra gallibhitara sahara 3 darja gart pramana
kha 1 ko caraitarpha napt 95 hata gallika gallidekhi bhitara paryaka 101 hata saharama paryaka 85 hata
eti tina prakara garidiya (‘The standard for the measurement of houses: It is fixed that the length of one’s
own forearm (i.e. a cubit) is equal to 24 thumbs. He made three categories of houses — situated on a lane,
off a lane (i.e. in a courtyard), and in [the centre of] a city. He specified the size of house plots belonging to
each category in terms of their perimeter — 95 cubits for the ones situated on a lane, 101 cubits for the ones
off a lane, and 85 cubits for the ones situated in the city.”)

141 bigaha (MA,, MA,), read bigha.

142 The rod is 1 faga in length.
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other land]. When being exchanged, unirrigated slopes shall be exchanged for unirrigated slopes
and paddy fields for paddy fields. Unirrigated slopes shall not be exchanged for paddy fields, or
paddy fields for irrigated slopes.

42. If, concerning a dispute which someone’s father or earlier antecedent won by con-
vincing the kacahart fraudulently and turning lies into truth, the losing party comes to com-
plain before 16 years have passed, and if upon investigating the complaint it is ascertained
by the kacahart office that the previous [claim of] the victor (aghi jityako) is not justified, and
upon examining the sanada[patra] of the losing party that it is genuine, the person to whom
the certificate of court victory (jitapatra) was issued shall be fined an amount equal to the
damages if he is still living. If after his death the dispute continues with his coparceners and
sons, the land shall be restored [to the rightful owner] in accordance with the sanada, [but]
the coparceners and sons shall neither pay damages nor be required to pay a fine equal to the
damages. A written confession shall be obtained from the coparceners and sons irrespective
of whether the dispute concerns a lakha of rupees or a blade of grass, and they shall be fined
1 mohora ripaiya, not more.

43. If someone in a dispute concerning a birta taken in mortgage from the Crown, bekha,
phikadara, manacamala, marauta, sunabirta, house or paddy field belonging to someone else
comes to complain that he is entitled to it, and if when the case is being settled it is ascertained that
he is not, the land shall be appraised by the parica and he shall be fined the equivalent amount. If
he does not pay the sum, he shall be imprisoned in accordance with the Ain at the rate of 1 month
for every 5 rupees.

44. When in a dispute over land a winning fee is being collected from the winning party,
[a maximum of] %5 of the fine imposed on the losing party shall be collected [from the winning
party], not more. If [the victor] is not able to pay the winning fee immediately, the land awarded to
him shall be taken in mortgage and he shall be told to raise the money. The land shall be released
and returned to him once the fee is collected, if he does pay, or after the total winning fee is paid
down from the production of that land, if he does not pay.

45. If a complaint is lodged at an adalata, thana, amala or kacahart concerning a dispute
over land exempt from all taxes, and if the owner of the land or respective dvares holding an
ijara or amanata contract [relating to it] comes to the office and states: ‘We shall decide this
dispute concerning our land’, the litigants shall be handed over to them. If neither the owner nor
the dvares holding an ijara or amanata contract comes and makes their claim within the number
of days it takes to reach the kacahart office from where they live, [but] comes after the case
has been decided by the adalata, thana, amala or kacahart, then ¥ of the [court] fees resulting
from the dispute shall be taken from the kacahart, and [this] revenue shall be handed over to the
owner of the land exempt from all taxes or to the dvare holding the ijara or amanata contract.
If they do not arrive within the prescribed time, the revenue need not be handed over. It goes to
the government.
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46. If an owner of land which has been exempted from all taxes or a dvare holding an ijara
or amanata contract comes to complain at an adalata, thana or amala that something wrong has
been done [by someone to him], the [court] revenue resulting from that case need not be returned
to him. It goes to the government.

47. If, where there are two plots of birta, or two plots of raikara or a plot of birta and raikara
opposite each other [across a river], a dispute arises concerning the river boundary, and if the river’s
course shifts to the further side and alluvium (bagara) emerges on the hither side, this alluvium
belongs to the owner of the land on the hither side; if the river’s course shifts to the hither side
and alluvium emerges on the further side, this alluvium belongs to the owner of the land on the
further side. If the holder of raikara or birta on the side [where land was lost] occupies birta on
the other side, claiming: ‘Since our land was swallowed by the river, we are entitled to it’, and if,
too, he reaps crops on that land, he shall be made to pay damages for the crops reaped, and shall
be fined an amount equal to the damages. If he does not reap crops, he shall be fined 10 rupees.
One third of the fine [imposed on him] shall be collected from the winning party as a winning
fee. If [the offender] occupies raikara and also reaps crops, he shall be fined an amount equal to
1 year’s production from that land; if he does not reap crops, he shall be fined 5 rupees. One fourth
of the fine [imposed on him] shall be collected from the winning party as a winning fee.

48. If there is river boundary [between two plots of land] and if [due to a change in the
river’s course] land on the hither side is lost to alluvium on the further side, the owner of the
further side may claim the alluvium; if land on the further side is lost to alluvium on the hither
side, the owner of the hither side may claim the alluvium. If neither party makes [the alluvium]
productive and cultivates it but rather keeps it barren, whoever makes such raikara productive
shall be allowed to enjoy it as long as the applicable taxes and levies are paid. Once it is made
productive, [anyone else] who claims that it is his land shall not get it. Whoever makes it produc-
tive shall cultivate and enjoy it as long as he pays the taxes and levies. If such land is a birza, it
shall be up to the birta holder whether he keeps it barren or has it cultivated. If [that birta holder]
gives barren alluvium to someone and that person cultivates it, then as long as the latter pays the
applicable taxes and levies [the birta holder] shall not be allowed to take it back.

49. If adispute over [two plots of land separated by] a river boundary arises from the river
having changed its course and left behind alluvium, the alluvium shall belong to the owner of the
land on whose side it is. The owner of the land on the further side shall not get the alluvium on
the hither side by claiming that he is entitled to it because the land on his side was swallowed by
the river.

50. If ariver changes its earlier course, withdrawing [from a riverbed] which had served
as a boundary for land on both sides and taking a [wholly] different course, the alluvium over
which the river had been flowing becomes raikara. The landowners on neither side shall get the
alluvium by claiming that the river served as a boundary [between their plots]. They shall get
only up to the outermost ridge [under their ownership].
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51. If someone who, having fallen into financial straits, earlier reached a settlement to
totally relinquish his claim to birta, bekha or phikadara, paddy fields, unirrigated slope land,
a homestead and surrounding plot, or male or female slaves, or put [such things] up as usufruc-
tuary or non-usufructuary collateral, or else sold them to someone, and if he [later] deceitfully
relinquishes his claim to the same thing, or puts it up as usufructuary or non-usufructuary col-
lateral to another person, claiming: ‘I have not given or sold it to anyone else’, and if the second
recipient is not aware that the first recipient has been enjoying it or has allotted it to a tenant, and
if also [the latter,] he who is using and cultivating the land, does not inform the second recipient
when he approaches the land to take possession of it that this land was in fact obtained by such
and such a person, and if the first recipient who received it after [the owner] reached a settlement
to relinquish his claim to it, or received it as usufructuary or non-usufructuary collateral, does
not complain that he received it within 9 months after the second recipient—he who received
it after [the owner] reached an[other] settlement to relinquish his claim to it or received it as
usufructuary or non-usufructuary collateral—took possession of it or allotted it to a tenant, or if
he has gone abroad on state or private business without anyone in his house being aware of this
transaction, and he does not complain within 9 months after his return that he received such and
such land under such and such circumstances, then [he,] the first recipient, shall not retain it. The
transfer to the second recipient, who received it after [the owner] reached a settlement to relin-
quish his claim to it or received it as usufructuary or non-usufructuary collateral shall be valid.
The second recipient’s [ownership] shall be confirmed; [the thing in question] shall be given to
him. The person who sold it twice shall be fined damages amounting to its contractual value. If he
owns other plots of land, they shall be signed over to the first recipient. If he does not own other
plots, [the first recipient] shall be compensated from his other possessions. If he has nothing to
give [to the first recipient], a loan agreement without security shall be executed and a document
recording the schedule of [repayment] instalments shall be prepared and he shall be let off; he
shall not be imprisoned. If the first recipient who received birta, bekha or phikadara, a paddy
field, unirrigated slope land, a homestead and the surrounding plot or male or female slaves—
after [the owner] reached a settlement to relinquish his claim to it or put it up as usufructuary or
non-usufructuary collateral—notifies the second recipient within 9 months after it is received
[by the latter] or within 9 months after returning from abroad on state or private business that he
did receive such and land, or else if the person using the land notifies him within 9 months that
the land was in fact received by such and such a person, and if the loan agreement or the deed
that relinquishes title issued to the first recipient is ascertained to be valid upon interrogation,
the first recipient’s ownership shall be valid. The first recipient’s ownership shall be confirmed;
[the thing in question] shall be given to him. The person who sold it twice shall be fined damages
amounting to its contractual value for the later recipient. If he owns other plots of land, they shall
be signed over to the later recipient. If he does not own other plots of land, [the second recipient]
shall be compensated from his other possessions. If he has nothing to give [to the second recipi-
ent], a loan agreement without security shall be issued and a document recording the schedule of
[repayment] instalments shall be prepared and he shall be let off; he shall not be imprisoned. If
the second recipient who received the birta, bekha or phikadara, a paddy field, unirrigated slope
land, a homestead and its surrounding plot or male or female slaves is aware that [the owner] gave
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[the thing in question] to another person after reaching a settlement to relinquish his claim to it
or put it up as usufructuary or non-usufructuary collateral, or is aware that the first recipient has
been enjoying and using it or has allotted it to a tenant, or the owner has informed him that he has
already given or sold it to another person, having reached a settlement to relinquish his claim to
it or put it up as usufructuary or non-usufructuary collateral, or if the person who is enjoying or
using the land has notified him within 9 months [after the latter received it] that this land was in
fact received by such and such a person under such and such circumstances, and if it ascertained
that the second recipient received it while knowing [that it already had been sold or given to
another person], the transfer to the first recipient shall be valid, irrespective of whether the first
recipient notifies [the court] within or [only] after 9 months. It shall be given to him. Both he who
knowingly sells [the same thing] twice and he who knowingly buys it shall be fined 10 percent of
its contractual value. If a person who makes use of the land approaches and informs the second
recipient within 9 months [after the latter receives it] that this land was already received by such
and such a person, and [the second recipient] deliberately proceeds to enjoy and use the land, the
latter shall again be fined 10 percent of its contractual value. If he does not pay the fined amount,
he shall be imprisoned in accordance with the Ain. It is up to the second recipient whether or not
to collect the contractual value from any!'** [liable person].

52. Concerning disputes over an irrigation channel, water shall be distributed at those
places where water is shared according to what has been practised since earlier times: At places
where provisions have been made to apportion water, it shall be apportioned accordingly. In other
places, a water channel may not be blocked after rice has been planted on a field located higher
up. The owners of fields below shall [be able to] draw off water and do planting. If the owner of
land higher up is hindered for some reason and not able to plant rice, so that [his field] remains
[uncultivated], he shall be not be allowed to block [cultivation,] refusing to let the water flow
down until he completes planting his field. The owners of fields below shall be permitted to draw
off water and do planting. The owner of the field higher up shall do planting afterwards. Once
everyone has planted rice on their fields, they shall draw off water from the channel according to
their apportioned share.

53. If, when a house, paddy field or any other land is being sold and someone buys it—
irrespective of whether [the owner] holds [the land title] further or relinquishes his claim over
it [completely]—the clerks or rakama holders responsible for drawing up a royal deed (mohora)
of sale state that a royal deed of sale needs to be issued, the buyer of the land is not obliged to
obtain such a royal deed of sale in the case where an old sanada already exists and he declares:
‘I will enjoy the land [under] the deed relinquishing title according to the sanada. I do not want
to have a royal deed of sale issued.’ If no sanadapatra exists from the time before he received
the land and the land has been enjoyed only on the basis of usage, a royal deed of sale needs to
be obtained once such land is sold. A royal deed (lalamohora) of sale shall be issued for a fee
according to earlier practice but without violating the Ain.

143 asamisita, read jasasita (MA,).
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54. If someone puts up [land] as non-usufructuary or usufructuary collateral to creditors,
having earlier signed over 23 plots of land to one [creditor] and taken a loan from him, and [later]
1-2 plots of that [same] land to another person and [so] taken a loan twice [off the same land],
the land shall be given to that person whose [possession] is ascertained to be valid according to
the [above-mentioned] 9-month deadline!**. The debtor who conveyed his land twice shall be
fined only the price of the land conveyed twice.

55. If a subject who is a tenant and who enjoys birta, guthi, bekha, phikadara, marauta,
mandcamala, chapa, jiuni, raikara, kipata, sevabirta, royal mortgage (rajabadha) or nanakara land,
paying the applicable taxes and levies, or who cultivates [private] paddy land, unirrigated slope
land or fertilised land under rent, planting or sowing crops and paying the caradama levy to the
owner of the land (or other customary levies or the like if the caradama levy is not applicable),
then if someone else digs or ploughs on his field and unearths the seeds, [that person] shall be
made to pay damages equal to 1 year’s yield of the land on which he unearthed the seeds, and he
shall be fined an amount equal to the damages.

56. A person entitled to receive (khanu) the serma tax shall be allowed to enjoy asmani or
dandakunda levies and the like on land on which both the serma and saunephagu taxes are cus-
tomarily levied. He shall enjoy them. Tax revenue such as dandakunda or asmani levies [paid by
persons] associated with land on which not the serma tax [but] only the saunephagu tax is levied
goes to the person who collects the saunephagu. If on the same land one person enjoys the serma
and another person enjoys the saunephdagu tax, such tax revenue as dandakunda or asmani levies
shall go to the person who enjoys the serma tax. If a tenant on such land moves away and the
land is abandoned, the person entitled to the serma tax shall re-allot it [to a new tenant]. Persons
entitled only to saunephdagu shall not be permitted to re-allot the land.

57.  Except for royal guthiland,'® raikara land or governmental land supplying the needs of the
royal household (ser@) on which no rakamas have been registered earlier, the government from now
onwards shall not assign any land as rakamas, such as [on] land endowed to a commoners’ guthi, mon-
astery (matha) or alms-giving trust (sadavarta), or [on] birta, bekha, phikadara, chapa, mandacamala,
Jjiunt, petivakharca, mayayu'*, mohariya, pharmaist land or the like. If someone assigns such land as
rakamas to gardeners, lumbermen, sawyers, grass cutters, carpenters, charcoal burners, gunpowder
or paper factory workers, [normal] mail runner, mail runner carrying head loads or sentries, he shall
be fined an amount equal to the tenant’s share of 1 year’s [crop yield,] and the land shall be removed
from rakama [status]. Umaravas, bharadaras or commoners who are landowners shall be permitted
to assign their own land as a rakama. No blame shall attach to them. From now onwards, too, the
government shall be allowed to assign as rakamas royal guthi land, governmental land supplying the
needs of the royal household or raikara land which has not earlier been assigned as such.

144 This refers to the regulation specified in § 51 of the present Art.
145 jaga guthi, read rajaguthi (MA,).
146 bhaya u, read mayau (MA,).
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58. From now onwards, whenever land is given to someone as a guthi, birta, bekha or
phikadara [grant], only raikara land, land held in reserve by the government (jageda), unclaimed
land (ukasa) or barren land shall be given, with an access way being laid and the boundaries
marked. If there is not sufficient barren land for this purpose, land shall be bought and given, and
its boundaries marked. Cultivated paddy fields or unirrigated slope land registered as an emol-
ument to jagira holders from among kampus, paltanas, kampanis, bhaibharadaras and [other]
military and civil servants shall not be demarcated and given. Whoever demarcates and gives
a jagira holder’s cultivated land as a grant shall be fined 1 year of that land’s production, and the
land shall be taken back.

59. Concerning land such as paddy fields or unirrigated slope land which is registered '+’
as a jagira for a kampu, paltana, kampant, bhaibharadara or [other] military or civil servant
and for which [the jagira holder] receives a [tax] reduction under the false pretence that land he
had been enjoying was swept away by a flood or [lost to] a landslide, or that the water channel
[irrigating it] was damaged; or concerning land which was swept away by a flood or [lost to]
a landslide, or the water channel [irrigating which] was damaged, and the taxes [imposed on
which] were, following an inspection, waived at a daphadara office, but the field was cultivated
again after the kuta and serma taxes were reduced, and was enjoyed without having been regis-
tered—if it is ascertained that the jagira holder indeed received a [tax] reduction, then borders
on such cultivable land may be marked on it, and it may be given as a guthi, bekha or phikadara
[grant],'*® irrespective of whether it is being cultivated or is fallow. No blame shall be assigned.
If it is ascertained that [the jagira holder] did not receive any reduction, no borders shall be
marked.

60. If someone instead of following an order from the five times venerable king to keep
land barren and not cultivate it brazenly works such land, then if it is his first time he shall be
fined 1 year’s sermad tax [on that land,] and if he has a homestead there the roof [of his house] shall
be demolished and he shall be evicted. If even after that he comes again and works [the land],
he shall be fined double a year’s serma tax and evicted in the same manner. If even after that he
comes again and works [the land], he shall be fined three times 1 year’s serma tax and evicted.
If even after this he comes again and works [the land], he shall be imprisoned for 2 years each
time he comes. If he pays the amount set for cancelling his prison term, it shall be accepted and
he shall be let off. He shall not be permitted to enjoy the crops planted on the land he brazenly
worked in violation of the order. If crops have just been planted or sown, leave them as they are;
wild animals may eat them. If the crops are ripe or fully grown, someone deployed for inspection
shall investigate them and forward a report through his [superior] officer, [recording] the total
quantity [of crops,] and act according to the reply he receives.

147 variyaka, read dariyaka (MA,).
148 What is meant is that the jagira holder is dispossessed of the land, which in consequence can be converted
into a gutht, bekha or phikadara land grant.
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61. An enthroned king shall not sell his own land to neighbouring emperors or kings
irrespective of however large an amount he might receive [for it]. Even if an enthroned king
orders [such land] to be sold, neither ministers nor the Kausala shall sell it. If ministers or the
Kausala—with or without orders [from the king], or for reasons of their own, [such as] receiving
a large sum for a small [piece] of land—sells land within their own borders to a neighbouring
emperor or king, they shall be considered rebels (apsara) that are untrue to their salt. All shall
know them to be untrue to their salt. One may sell land to those who have come with their family
and reside as subjects inside [our] own borders.

62. Land at the border may be exchanged with [that of] neighbouring emperors and kings—
cultivable land for cultivable and barren land for barren—if we give 1 portion and receive 2 por-
tions from the other. Barren land of ours on which there are no tenants may be exchanged for
1% times as much cultivable land on which there are tenants. Adjust the border through [land]
exchange; [land] in the interior shall not [thereby] be exchanged.

63. Subjects and so forth may [engage in] selling and buying land with subjects from their
own country and with those who have come from foreign countries together with their family
and children and [now] reside [here] as subjects. If [anybody living in the country] sells land to
subjects of foreign emperors or kings, the government shall have [the seller] return the amount
to the buyer and shall seize the land. If the seller has already spent the amount, the government
shall have the seller [re]pay the amount [to the buyer] from other available [property] of his and
shall seize the land. If [the seller] has no other property, the government shall [re]pay the amount
[to the buyer] and seize the land.

64. In order to make Surkhet habitable, tenants shall be summoned from all over [the
country,] providing them with the loans and maintenance expenses (bhota) and [exempting them
from] the pota. If tenants come to settle [there] without clearing arrears to the government or
loans and [other] debts, whether owed to the government or others, no one shall, as long as they
remain at this place as tenants, be allowed to obstruct them or recover [debts] from them. No one
shall recover [their debts]. The hdkima or amalr shall allow [tenants] to keep only as much of
the wealth they earn as required to sustain their livelihood. For whatever is ascertained as going
beyond that he shall arrange for a deed to be drawn up recording the instalments and schedule
[of loan repayments,] [wherein] is stated: “You shall repay such and such an amount every year
and the creditor shall collect accordingly.” A [slave] owner shall not be allowed to seize hold of
a male or female slave of his who fled to Mugalana more than 1 year earlier, returned from there,
settled in Surkhet, is cultivating land and has established a household. He shall not seize hold [of
them]. The owner shall be allowed to seize hold of, bring back and sell a male or female slave of
his who fled from [within] the Gorkha kingdom and settled [directly] in Surkhet. No blame shall
be assigned [to him].

65. In order to make Morang habitable, tenants shall be summoned from all over providing
them with the necessary maintenance loans and exempting them from the pota. If tenants come
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to settle [there] without paying their governmental arrears or the loans and debts they owe to the
government or others, no one shall be allowed to obstruct them and recover [debts] from them,
as long as they remain at this place as tenants. No one shall recover [their debts]. The hakima or
amali of the respective place shall allow [the tenants] to keep from the wealth and property they
earned only to the extent that they can make their livelihood. Whatever is ascertained as going
beyond that, for that [the concerned officials] shall arrange a deed recording the installments and
timeline [for the repayment of the loan to their creditors] stating ‘You shall repay such and such
amount every year and the creditor shall collect accordingly.” The owner shall not be allowed
to seize hold of his male or female slaves who fled to Mugalana more than 1 year ago, returned
from there, settled in Morang cultivating land and founding a household. He shall not seize hold
[of them]. The owner shall be allowed to seize hold of, bring back and sell his male and female
slaves who fled from the Gorkha kingdom and settled in Morang. No blame shall be assigned [to
him].

The regulation applicable to someone who makes use of land sequestered by a
kacahart or enjoys standing crops on it without having received a writ of release:

66. If adispute arises concerning someone’s land, homestead or the like, and if [the land]
is sequestered by a kacaharf office, the litigants shall not be allowed to enjoy rent or standing
crops on the land or to sell or mortgage it until the same kacahart issues a note of release.
If, before the kacahart issues a writ of release, someone violates the regulation and enjoys
rent or standing crops, he shall be fined 5 percent of the production of that land. If he sells
or mortgages it, he shall be fined 10 percent. If it is ascertained when deliberating the case
that [the land] is to be awarded to the one who enjoyed the standing crops or sold [the land],
it shall, in accordance with the Ain, be given to him. If it is ascertained that [the land under
dispute] should be awarded to the other litigant, a loan deed without security for the purchase
sum shall be executed under the name of the one who sold the land and given to the other
[litigant]. If a writ of sequestration was sent to a tenant and a buyer bought [the land] without
quizzing the tenant, standing crops which were presumptuously enjoyed shall be recovered
from both seller and buyer. If they are not able to pay, they shall be imprisoned in accordance
with the Ain.

The regulation applicable in cases where it is learned that someone who made use
of land sequestered by a kacahar? or enjoyed standing crops on it without having
received a writ of release has died:

67. If, in a dispute that arises concerning land or the like, [the land] is sequestered by
a kacahart, and if one of the litigants sells or mortgages the land before the kacahari issues a writ
of release, and that person who sells or mortgages the land dies, and if it is ascertained when
deliberating the case that [the land in dispute] should be awarded to the other litigant, it shall be
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given to him. A person entitled to enjoy [the deceased litigant’s] property for which the latter
had no son as heir shall be made to return the purchase sum to the buyer if he has enjoyed [the
deceased litigant’s] property. If he is not able to pay, he shall be made execute a loan agreement
without security [for the purchase sum]. If he renounces [the deceased litigant’s] property, the
property shall be proportionally divided [amongst the deceased litigant’s creditors].
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1. If[alandlord] declares that he himself wants to cultivate his birta, badha, kheta, pakho,
gharabari, manacamala, chapa, bekha, marauta, phikadara, jiuni or petiyakharca land, he shall
be allowed to dismiss the tenant and cultivate his homestead and irrigated paddy field himself.
Any person from the hill region shall be allowed to dismiss [a tenant] starting from the day of
the Dasai fika'*® until the day of Sripaficami; someone from Nepala shall be allowed to dismiss
[a tenant] from the day of the Dasai tika until the 6% [day of the bright fortnight of Jyestha]—the
Sithi Festival—and he shall be allowed to make use [of the land] himself. During the unsuitable
period afterwards, it shall not be permissible to dismiss [a tenant]. If a landlord dismisses a tenant
during this unsuitable period, he shall be fined an amount equal to the annual crop yield of the
cultivated land and [the tenant] shall be reinstated. [The landlord] is allowed to dismiss the tenant
the next year during the suitable period.

2. If a landlord declares that he himself wants to live on his birta, bekha, mandacamala,
gharabari, chapa, marauta, phikadara, jiuni, petiyakharca land and build a house, and wants to
enjoy [the use of his land by] cultivating it, he shall be allowed to evict the tenants [living on his
land] and reside there—whether it is inhabited, barren or newly cultivated—and to take [his land
back] and make use of it. If tenants live on that land, an adalata or amala office shall investigate
the terms of the agreement with the landlord under which [the tenants] have been living there
and shall deliver the verdict.

3. Except for [the purpose of erecting] a house, no one shall dismiss an old tenant on birta,
guthi, bekha, mandcamala, kipata, state-owned, kheta or pakho land through a reassignment [of his
land], as long as he submits [the landlord’s share of] the harvest and pays the serma tax at regular
intervals. If he is dismissed, the adalata, thana, amala or the daphadara office shall reinstate him.
The person who has dismissed the tenant shall be fined the annual crop yield of the land from
which he dismissed the tenant. If he does not pay the amount of the fine, he shall be imprisoned
at the rate of 1 month for every 5 rupees. If an increment [of the produce] is achieved on that
land by expanding [the arable land] beyond the boundaries, the old tenant shall be reinstated, if
he submits [his rent] from that increment [as well]. If he is not able [to submit the rent for] the
increment, [the land] shall be given to a new [tenant].

149 The 10" day of Dasai Festival.
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4. If someone lies to a jagira holder, telling him that he is allowed to reassign [his land],
and the confirmation tax is paid by offering 4 damas for a plot of land which is not allowed to be
reassigned, the person who offers the 4 damas shall be fined 10 rupees for every 100 [rupees of
the value of the land]. If the amount of the fine is not paid, he shall, in accordance with the Ain,
be imprisoned.

5. Any irrigated paddy field or unirrigated slopes [being given in tenure] as state-owned
or kipata land shall not be accepted as a deposit. An adalata, thana or amala shall give [such
land] to the person who cultivates it for use. The complaint of the person claiming that it belongs
to him shall not be heard once he has relinquished the land [as a deposit].

6. If [a tenant] offers the caradama theki fee [for the tenure contract] for the irrigated
paddy field or unirrigated slopes or the like belonging to someone else—irrespective of whether
they are [assigned to that landlord] as birta, state-owned or kipata land—, and the person who
offered the caradama theki fee for the land does not return until the time of cultivation has started
or until seeds have been sown on the adjoining fields, the landowner, amalr, thart or jimmavala
shall reassign [the land to a new tenant]. He loses the caradama theki fee [he already paid]. The
land shall not be kept barren. Once another person makes use [of the land], there shall be no
quarrel about it. If [the former tenant] comes to argue, he shall be fined at the rate of 15 of the
annual crop yield of that land. If the amount of the fine is not paid, he shall be imprisoned at the
rate of 1 month for every 5 rupees.

7. [This section has been] is not valid.'*° (If someone has received a revenue contract from
the government or the like and he runs away without handing over the accounts, the property of
his family members who live together [with him] in a joint household without separating [the
paternal property], shall be confiscated. If his father, brothers, wife, son or grandson who live
together [with him] in a joint family without separating [the parental property] declare that they
shall submit the accounts and also pay his dues which are proven, there shall be no confiscation
[of their property] if they submit the accounts and pay his dues. Their land shall be released.)

8. If someone abandons his japhati or jilla land, and if this land is cultivated by someone
else who then pays the applicable taxes, the cultivated land shall not be seized [from its current
cultivator]. He shall be confirmed [in his tenurial rights]. If, later on, the [former] jilla land holder
comes, claiming that it is his land and he should cultivate it, he shall be told that he will not get
it. Whoever is cultivating the land shall be confirmed [in his rights]. If there is entirely barren
land, and the [former] jilla land holder declares that he will cultivate it, then that land shall be
registered under him. Land being used by others shall not be given to a person who had left [that
land before], [even though] he claims that he will cultivate it. Anyone who dismisses the present
[tenant] and gives [the tenancy] to the [former] jilla land holder shall be fined an amount equal

150 Though this section is marked as being cancelled, MA, gives the text in round brackets.
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to the annual crop yield of that land. If the amount of the fine is not paid, he shall be imprisoned
at the rate of 1 month for every 5 rupees.

9. If a subject commits any property damage, robbery or [any other] crime, and if he
absconds along with his wife and children, and does not come to show any interest in his raikara,
gharabart, or kheta land, the amali shall give [the tenancy of] his gharabart or kheta land to anyone
who declares that he will cultivate it and pay the applicable taxes.

10. If someone declares that, due to his incapability, he is not able to carry out the tasks
for which he was assigned land [given in lieu of] the work as courier, gardener, lumberman,
grass cutter, charcoal burner, or labourer in a gunpowder factory and he will resign [from the
tenancy of] that land, the mukhiya, naike, dvare or pradhanas [responsible for the assignment]
of that revenue contract shall obtain a written resignation from that tenant and they shall assign
the revenue contract to a tenant who can carry out such services and give the land to him. If the
[former] rakama holder who resigned from [the tenancy of] the land later comes to claim that the
land belongs to him and he is entitled to it, he shall not receive it. [The former rakama holder]
who comes to claim that he is entitled to it shall be fined 2% rupees. If he does not pay the amount
[of the fine], he shall be imprisoned for 15 days and shall be set free.

11.  If a landlord who holds birtabitalaba, phikadara, bekha, mandacamala, jiuni, peti-
yakharca or chapa land commits a crime pertaining [to the loss of someone’s] life or has illicit
sexual intercourse within his blood relations or with someone from an Untouchable caste, and
contaminates [his fellow caste members] through cooked rice and water and runs away, and if
he has a father, mother, brother, wife, son or daughter living with him in the same household
without partitioning [the joint property], the share of the property which is theirs according to
the Ain shall be put aside and the share of the fugitive shall belong to the government. It shall be
confiscated. If he does not have such [relatives], all of his land shall belong to the government.
His brothers who live separately or [anyone else] who would be entitled to enjoy [the fugitive’s]
property for which there is no son as heir shall not receive it.

12. If someone abandons his jilla land and someone else cultivates the land, paying the
applicable taxes to the kampani, and if [the former land holder] comes to claim that is it his jilla
land, the land shall not be given to the person who comes to claim it later. The land shall be
given into use of the person who is cultivating it. If [someone] receives money [as a loan] and
mortgages jilla land [for it], he shall be made to issue a loan agreement without security (kapalt
tamasuka) to his creditor and the land shall be enjoyed by that person under whose name it was
registered at the time of its assignment (raibandi) and who pays the applicable taxes.

13. If a new tenant comes to promise that he shall pay more rent and fees for the birta,
badha, kheta or pakho land than the old tenant does, and if the old tenant promises [to pay] as
much increment as the new tenant [offered], the old tenant shall retain [the tenancy]. The new
tenant shall not receive [the tenancy]. If the old [tenant] does not promise to pay the increased
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rate, the new tenant shall obtain [the tenancy]. No one from the hill region shall dismiss [a tenant]
from his land between Sripaficami and the day of the Dasai tika, and no one from Nepila shall
dismiss [a tenant] from his land between the 6 [day of the bright fortnight of Jyestha of the] the
Sithi Festival and the day of Dasafi tika. If a birta holder dismisses [a tenant] from his land during
that unsuitable period, he shall be fined an amount equal to the annual crop yield of that land. If
the tenant who has been dismissed during the unsuitable period comes to complain that he was
dismissed during the suitable period, that tenant shall be fined 2V2 rupees.

14. If a tenant who has been dismissed during the suitable period comes to complain that
he was dismissed during the unsuitable period, and upon investigation it is ascertained that he
was dismissed during the suitable period, such a tenant shall be fined 2'% rupees. If he does not
pay the amount [of the fine], he shall be imprisoned for 15 days and shall be set free.

15. No one shall have the right to dismiss [a tenant] living on state-owned land or land
registered as a homestead, as long as the tenant does not stop paying the applicable taxes for every
year. If someone dismisses him from his homestead and reassigns [his land to someone else], he
shall be fined 20 rupees and the homestead shall be reinstated to the person to whom it belongs.
If he does not pay the amount [of the fine], he shall, in accordance with the Ain, be imprisoned.

16. If someone’s jilla land remains barren and the jilla land holder pays the rent for the
year [although] the land remained barren, he shall not be dismissed [from his land]. If [the jilla
land holder] keeps his land barren and does not pay the rent, and if someone comes to declare
that he will pay the rent for [the year the land remained] barren and cultivate the land as well,
the person who pays the rent for [the year the land remained] barren shall receive the land.

17.  During the annual reassignment of land (pajant) among the subjects, it is not permissible
to pressure a subject to take over barren land by threatening ‘If you promise to cultivate barren
land together with the old cultivated land which you have been enjoying for a long time, you will
get your cultivated land, otherwise not.” It shall not be permissible, either, to dismiss them from
their old land. If someone of his own volition undertakes the cultivation of barren land, it shall
be given to him for cultivation. No one shall exert pressure on people, ordering them to cultivate
barren land.

18. Someone who makes raikara, birta, gutht, chapa, mandacamala or bekha land or the like
which had been barren and sandy [before], usable and arable, shall not be dismissed [from it].
The sudamata, sermd and kiita tax incurring [on that land] shall be annually collected from him.
If [the tenant] is dismissed, the adalata, thana or amala shall give [the land] into the use of that
person who made the barren and sandy land usable. If he does not pay the established customary
fees incurred or does not pay his rent, he shall be dismissed. If the owner of birta, bekha, chapa,
mandcamala, marauta, phikadara, jiuni, or petiyakharca land declares that he wants to build his
house on it and live there, he shall be allowed to erect a house and live there and cultivate the
land. He shall not dismiss the tenant and give [the tenancy] to someone else.
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19. If someone, by his own strength, builds a dam or irrigation channel and makes [out of
barren land] kheta or pakho land, such lands shall not be given to a new tenant who comes to offer
an increment [on the rent of that land]. After investigating the condition of the kheta or pakho land,
a land surveyor shall be employed and, for whatever is ascertained as being an expansion [on the
land previously given into tenancy], a rent contract for a kheta or pakho land shall be registered
and [that contract] shall be given to the present tenant. He shall be made to agree to pay rent [for
that additional land as well]. As long as a hard-working tenant who works hard [on the fields]
submits half (adhiyd) of the harvest [as rent], he shall not be dismissed [from the land]. [A tenant]
who does not pay the rent and customary fees incurred [on that land] shall be dismissed.

20. The owner of guthi, raikara or japhati land or the like shall not dismiss the wife and
children of a person who gave his life [for the kingdom] in war or who died while going on state
business from their gharabari, kheta or pakho land, as long as they pay the applicable taxes. They
shall be allowed to enjoy the land by paying the applicable taxes. If someone dismisses them
from the land and [someone else] comes to make use of the land by using force, claiming that
he received [the tenancy for it], both shall be fined an amount equal to the annual crop yield of
the land from which [the previous tenants] were dismissed and [the previous tenants] shall be
reinstated [in the tenancy] of the land. Even if the landlord of the bekha, chapa or phikadara land
declares that he wants to cultivate the land himself, it shall not be permissible to dismiss them
as long as the son [of the deceased tenant] has not yet reached the age of 16 and they have not
stopped paying the applicable taxes. The person who strips [the land from the boy] shall be fined
accordingly. If the owner of the bekha, chapa or phikadara land declares that he wants to live on
his land, building a house and cultivating the land himself, he shall be allowed to dismiss [the
tenants] once that boy has reached the age of 16. No fault shall be assigned [to the landlord].

21. If father and mother pass away and their minor children become orphans, and if any of
the [parent’s] brothers, friends or relatives declare that they will pay the applicable taxes for the
[children’s] gharabart or kheta land, will cultivate it and will take care of the children, so that
once they become mature and capable [of taking care of themselves] they can stay on their own
gharabartland and make use of it, they shall be allowed to raise the children and cultivate the land,
paying the applicable taxes for it. Once the children are capable [of taking care of themselves],
they shall receive the land cultivated by their parents. The adalata or amala shall confirm the
children [in the tenancy of that land]. If someone dismisses them from their gharabari land, he
shall be fined 20 rupees; if someone dismisses them from their kheta land, he shall be fined an
amount equal to the annual crop yield of that land from which he dismissed [the children]. If the
money is not paid, he shall be imprisoned 1 month for every 5 rupees.

22. If someone’s father and mother, who were holding kheta or pakho land registered for
carrying out work as couriers, gardeners, gunpowder factory workers, lumbermen, grass cutters
or charcoal burners or the like, pass away and their minor children, who are capable of carrying
out such work, become orphans, no one shall dismiss them from their land and reassign it as
long as they can cultivate it. If they are below the age of 12 years, they shall not be required to
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carry out such work. After they pass the age of 12 years, they shall carry out the work, paying
the applicable taxes as their parents used to do, and they shall be allowed to enjoy [their parent’s]
land. If someone dismisses such orphans from their land, he shall be fined an amount equal to the
annual crop yield of the land from which he dismissed [the orphans]. If the money is not paid,
he shall, in accordance with the Ain, be imprisoned.

23.  If raikara, pakho, suvaro, gharabart or kheta land is used by mail runners, gardeners,
gunpowder factory workers, lumbermen, grass cutters or charcoal burners, and if the father [of
such a family] dies, and if his wife declares that she will pay the taxes incurred and administrative
fees, carry out the postal service and will pay the rent, contract sum, and the applicable taxes [for
that land] to the landlord and amalr and will enjoy the use of the land, she shall not be dismissed
from her land. She shall be confirmed [in its tenancy]. If someone dismisses her from the land,
he shall be fined an amount equal to the annual crop yield of that land.

24. If a subject lies about the serma tax and the customarily applicable taxes for a raikara,
Jjaphatt, kipata, kheta or pakho land, lies about a house [on such land], lies about the value of
a house by registering a house on hale land as [a house on] kodale 1and, lies about the ghee fee
(ghiukhant) [to be paid for] a plot of land, lies by registering his land as being destroyed by
a flood or landslide, although it has not been destroyed by a flood or landslides, he shall be fined
an amount equal to the annual crop yield of that land—if his deception concerned kheta land. If
he lied about pakho land, he shall be fined an amount equal to the annual serma tax [applicable
for that land] and the land shall be awarded to the person who came to report [the deception].
If it is a mukhiya or jimmavala who has lied, he shall be fined in the same manner. If the person
who reports [the deception concerning] the land is capable of performing the duties of a mukhiya
or jimmavala, he shall be awarded the posts of a mukhiya or jimmavala. If he is not capable of
performing the duties of a mukhiya or jimmavala, a local notable from the village, who enjoys
trust there, shall be appointed as mukhiya or jimmavala. The kheta or phako land which was lied
about shall be handed over from the kamadara, 1andlord, jimmavala, amalr, mukhiya or a kacahart
office to the person who came to report [the deception]. If the land is not handed over, the person
who has not arranged that the land is being handed over shall be fined an amount equal to the
annual crop yield of that land. If the amount [of the fine] is not paid, he shall, in accordance with
the Ain, be imprisoned at the rate of 1 month for every 5 rupees.

25. Concerning land which has been registered as jagira for the army or civil service, [i.e.
for] the kampu, paltana, kampani, the bharadaras or the like, if such land underwent the major
audit and was distributed (raibandr), and if a [certain] percentage [from the rent] was collected,
and if the subjects have been registered [as tenants of that land], and if, on the basis of the audit,
a sanada was issued [to these tenants confirming their tenancy], no one shall dismiss [a tenant] or
reassign such land on the grounds that the rent or applicable taxes for the land have been increased,
as long as there is not another audit. If someone dismisses [a tenant] and reassigns the land, he
shall be fined an amount equal to the annual crop yield of the land from which he dismissed
[the tenant] and the previous tenant shall be reinstated [in his tenancy]. If a subject goes to live
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somewhere else and lies about or decreases the rent of the land, or he stops the payment of the
customarily applicable taxes, such a tenant shall be dismissed and [the land] shall be reassigned,
even if a share of it was registered [under his name] during the land distribution (raibandr). No
fault shall be assigned.

26. Kheta or phako land which is registered as jagira for the kampu, paltana and kampant
or the civil service or the like shall be audited by the Sadaradaphadara, a daphadara office or the
auditor general (mahdajdca), it shall be given into the responsibility of a mohindike, jimmavala,
mukhiya, thant, thart, subba, rai, majiya, jimmavala, thekadara, caudhart, mokkadama, jimidara,
mijhara, jhuttavala or the like, and they shall keep on examining, investigating and caring for those
lands that have come under their responsibility. If there is more land which can be made arable in
the vicinity of the land which has come under his responsibility, [such an official] shall let a tenant
make that land arable and the tenant who cultivates that land shall be given the enjoyment of both
shares (i.e. that of the landlord and that of tenant) of the rent for 3 years. Once the 3 years are
over, if the lands that have been made arable are in the vicinity of land belonging to the kampu,
paltana or kampani, [the official responsible for that land] shall go to the respective daphadara
[for military institutions], and if the land is in vicinity of the land belonging to civil institutions
or the like, he shall go to the [respective] daphadara [for civil institutions], present the rent [he
collected], have it recorded, submit it and collect a receipt for it. If it is ascertained that, once the
3 years were over, he enjoyed the rent he raised without registering the land newly made arable,
he shall be made to pay the amount which he raised as rent from his tenants or subjects, and then
concealed by not submitting it at the place where he was supposed to submit it and then enjoying
it as has been proven; he shall be fined an amount equal to that and he shall be dismissed [from
his post]. If an authorised tax collector, such as a mohindike, jimmavala or the like, sends someone
to request the payment of the outstanding rent for certain plots of land or lands that have been
newly made arable, and if the tenants or subjects do not pay the outstanding rent and attempt
fraud, they shall be made to pay the amount in question and fined an amount equal to that. If the
amount [of the fine] is not paid, they shall, in accordance with the Ain, be imprisoned.

27. If an authorised tax collector [being entrusted with] kheta or phako land which is either
registered as jagira for the kampu, paltana, kampant or civil institutions or the like or is held
in reserve (jagera) or unclaimed (ukdsa), lies that his land could not be cultivated since it was
destroyed by a flood or landslides or the irrigation channels on it were destroyed, and enjoys
the rent from that land himself or lets the peasants enjoy it, and if it is ascertained that he has
received a rebate [for the rent he was supposed to submit] from the daphadara or the jagira holder,
the person who enjoyed the rebate shall be made to pay the landlord’s share of the rent for as
many years as he is proven to have received the rebate, and the authorised tax collector shall be
fined an amount equal to that and shall be dismissed [from his post]. The land shall be given for
cultivation to that person who came to report that a rebate was fraudulently taken for that land,
on the condition that he pays the applicable taxes. The post of the jimmavala, mohindike or the
like shall be given to someone who is ascertained as being capable of carrying out the tasks of
a jimmavala, mohindike or the like.
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28. If the Sadaradaphadara or a daphadara office or the auditor general (mahdjdca) reas-
signs [the posts] of mohindikes, jimmavalas, mukhiyas, tharis, thanis, caudharis, mokkadamas,
Jimidaras, mijharas or jhuttavalas, land shall be given to them after the written declaration is
obtained from them, with the following particulars: ‘If we make barren land in the vicinity of the
kheta or phako land under our responsibility arable, we will register it as newly cultivated land
after 3 years and pay rent [for it]. If we do not notify about it, conceal it, enjoy the rent ourselves
or leave [the produce] for our tenants, we will compensate for the damages and will pay a fine
equal to the damages. If we claim a rebate from the jagira holder, Sadaradaphadara or a daphadara
on the grounds that our land was destroyed by a flood or landslide, although the land was [in
fact] not destroyed by a flood or landslide, we shall be made to pay an amount equal to the rent
for which we received a rebate, be fined an amount equal to that, dismissed [from our post] and
[our post] shall be reassigned.’ If [an official] does not act in accordance with the declaration he
has given in writing and if it is ascertained that he has concealed the [additional] rent from the
[newly cultivated] land and enjoyed [the crops] himself or left it to the peasants, or that he has
fraudulently taken a rebate, such a person shall, upon an investigation, [be made to compensate]
the damages according to what has been written down [in the declaration], shall be fined, shall
be dismissed [from his post], and [his post] shall be reassigned to someone who is ascertained as
being capable of carrying out the duties of a mukhiya, jimmavala, jhuttavala or the like.

29. If someone comes to report at an adalata or thana office, the Sadaradaphadara, a dapha-
dara office, the Kumaricoka or an adda, gauda, or amala office that a person has lied about an
intact plot of land within the entire kingdom of Gorkha, Madhesa and the hill region, claiming
that his land was damaged by a flood or landslide, or that it became barren, dry, marshy or sandy
or the like, [but] that this person [in fact] has enjoyed [the produce from his land], and if [the
culprit] is made to issue a confession regarding such land, he shall be made to pay an amount
equal to the landlord’s share of the rent for as many years it is proven that he fraudulently enjoyed
[the produce of his land] and he shall be fined an amount equal to that and shall be dismissed
[from his land]. The land shall be awarded to the person who has come to report [the fraud] if
he is capable of carrying out the tasks [entailed by the land assignment]. If someone comes to
report that a certain person has lied [about the condition of his land], but during the investigation
it is not proven that the person fraudulently enjoyed the rent, and if the accusation is proven to
be false, such a false accuser shall be fined an amount equal to the landlord’s share of the annual
crop yield of that land. If he does not pay the amount of the fine, he shall, in accordance with the
Ain, be imprisoned.

30. If the auditor general (mahdjdca) has examined a kheta or phako land, distributed it,
collected [a certain] percentage [of its produce], and registered it under [the name of a certain]
subject, and if the person under whose name the land was registered is not able to cultivate it
and the land is about to become barren, either he himself or a jimmavala, mohinaike or the like
shall give the land to someone else to make use of it for cultivation. [The new tenant] shall not
be dismissed and the land shall not be reassigned to someone else for as long as he makes the
land usable, cultivates it, pays the applicable taxes, enjoys the harvest from the land and does
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not stop paying the taxes applicable on that land. The person under whose name [the land] was
registered in the course of land distribution shall not be allowed to claim that he shall cultivate
it. If someone dismisses [the new tenant of] such land and reassigns it [to someone else], he shall
be fined an amount equal to the landlord’s share of the annual crop yield [of that land] and the
person who cultivates the land shall be reinstated [in his tenancy].

31. Ifany crop of rice or wheat does not ripen, suffers from drought or a hailstorm, is eaten
by locusts, is damaged by a flood or landslide, or is buried, the tenant or the like who cultivates
the land shall go to any nearby adda or thuma office to file a complaint. The official at the adda
or thuma office shall issue a writ in the name of the jimmavala, thari or mukhiya of the respective
place and forward it. According to that [writ], [the tenant] shall take the jimmavala, thart, mukhiya
or local nobles (bhala manisa) of that place [to his field] as witnesses and harvest [the crop]. The
crop yield shall be determined with a measuring vessel (pathi), and [the tenant] shall submit his
rent to the landlord in accordance with the Ain and receive a receipt for it. Once the tenant has
received the writ of the adda or thuma office, the jimmavala, mukhiya, thart and the local nobles
shall stand [as witnesses at the field], making sure that the crop is harvested and measured exactly
as it is, recording the rent and noting down the names of the witnesses. They shall keep one copy
of the document with themselves, shall give one copy to the tenant and submit one copy to the
respective office. The officer at the adda or thuma office shall note it down in his ledger. If it is
ascertained that the jimmavala, mukhiya, thart or local notables, out of favouritism for the tenant,
[did not record the crop yield] as it was, [but] a lesser amount, the tenant shall be made to compen-
sate [the landlord] for the reduced amount of rent, and whoever among the jimmavala, mukhiya,
thart or local nobles has stood as witness shall be fined an amount equal to that. The landlord shall
not be allowed to lodge a complaint that his rent was reduced if a jimmavala, mukhiya, thart or
bhala manisa was present while reaping the crops. [The rent] shall, in accordance with the Ain,
be collected [as it was recorded]. If it is ascertained that the tenant has reaped the crops on his
own, without receiving a writ from the adda or thuma office and without having even a single
person from among the jimmavala, mukhiya, thari or bhala manisa as a witness, the landlord is
not required to provide [the tenant] with any rebate. [The tenant] is required to pay his rent as it
was registered.
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1. If birta and jagira holders declare that they require paddy and request [their tenant] to
hand it over to them, the tenant shall pay his rent in the form of the paddy itself. If, according to
the account book (sresta), the tenant has to deliver [his rent at the landlord’s residence], the tenant
shall submit [the rent] by delivering it [there]. If, according to the account book, the tenant does
not have to deliver [his rent there], then the tenant shall hand over the title to the paddy [at the
field] itself. The tenant shall not be required to deliver it [at the landlord’s residence].

2. If a tenant does not pay the rent and other charges that are to be paid for the raikara,
birta or jagira land [he has taken in rent], and if he pretends that the land has yielded deficient
crops, whereas it has yielded excellent crops, or if he pretends that the crop has been destroyed
by a hailstorm, landslide or flood, whereas it has not been destroyed by any flood, landslide, fire
or hailstorm, or if he [fraudulently] declares that there has been no cultivation due to a lack of
water resulting from damage to the irrigation channel, and he defaults on the annual payment
of rent every year, such a tenant shall be dismissed and the land shall be reassigned [to another
person], even if [the tenant] has made barren land—T[irrespective of whether it falls under the
category of] jilla land or not—arable.

3. [Ifatenant of raikara, kipata, jilla, japhatt, gutht or birta land embezzles rice that grew
on the field [he has taken in rent], presenting only the chaff and declaring fraudulently: ‘Either
you take this or nothing. This is how [the crops] have grown’, and troubles the landlord with
such trickeries, [such a tenant] shall be stripped of his land and it shall be assigned to a new
tenant.

4. If someone comes to report that [a tenant] has pretended that state-owned land, irrigated
paddy fields (kheta) or unirrigated slopes (pakho) have been assigned for porterage services
(hulaka) or offered [to someone] as a jagira, and has embezzled and enjoyed [the harvest] by not
paying the rent and other government dues, the person who comes to report this shall himself be
awarded with the tenancy of that land. The rents and other government dues, too, shall be collected
from that person. The tenant who embezzled and enjoyed the harvest shall be made to compensate
the landlord’s share of the harvest for as many years he is proven to have misappropriated it and
shall be fined an amount equal to the damages. A daskhata of the venerable prime minister shall
be issued to the person who came to report [the misappropriation of that] land, awarding him
with [its tenancy].
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5. When paying the rent for land which is registered in files recording the emoluments
(khanagr) [of the personnel] of the kampu, paltana, or kampant, or of the courtiers, jagira holders
or the like, or for land—being held in reserve (jagera) or undeclared (ukdsa)—[managed by] the
daphadara office concerned, if disputes arise between the tenants, landlords and the daphadara
that the land for which earlier files or rent collection certificates (tirja) are extant was destroyed by
a flood or landslide, or that [the crop yield] of cultivated land given into lease has been decreased or
increased, the tax assessment (motha) files which were examined by the auditor general (mahdjaca)
in the year [VS 19]10 (1853 CE) shall be verified, and in instances where there has been an increment
[in the crop yield] in comparison with what is recorded in the tax assessment files of the audit of the
year [VS 19]10, it shall be accepted, and in instances where there has been a decrease [in the crop
yield], a rebate shall be granted and [the rent] shall be collected by the landlord, the daphadara or
the like. The tenant shall also pay [his rent] accordingly. If [the crop yield] of the land decreases due
to damages caused by a flood or landslides after the audit conducted by the general auditor, then
a jagira holder shall examine [the affected land] when the land is registered under the name of the
Jjagira holder, or the daphadara concerned shall examine it when the land is held in reserve or is
undeclared, and after [the jagira holder or daphadara] ascertains that the damage caused to the land
does exist, the tenant shall be given a reasonable rebate in relation to the damage to the land and the
remaining [rent] shall be collected. In the same manner, if there is, in accordance with the Ain, any
increment [in crop yield], it shall be enjoyed by that person under whose name the emolument which
had increased is registered as jagira, or the daphadara concerned shall collect it, if the increment
is generated on land that is held in reserve or is unclaimed. In the same manner, the jagira holder
under whose name [the land] is registered as jagira shall request that the emolument records should
be corrected accordingly. The daphadara concerned, too, shall make the correction [accordingly]. If
land is held in reserve or is unclaimed, the land records office concerned shall make the corrections.

6. If gardeners, lumbermen, sawyers, grass cutters, carpenters, charcoal burners, labour-
ers in gunpowder or paper factories, porters, mail runners or sentries default on the payment of
their annual rent or other charges [applicable to] the irrigated paddy fields or highland slopes
cultivated by them, the talukadaras for the respective revenue item (rakama) [assigned to such
tenants] shall be informed and [the dues] shall be collected from them. The talukadara shall then
dismiss such tenants who have defaulted on the payment of their rent and make arrangements
for the reassignment of the tenancy to a person who does not default on the payment of his rent
and who can carry out the labour obligation (rakama) [for which the land is assigned to him and]
registered under his name. If the landlord comes to complain that the talukadara has not given
the rent to him, then the talukadara who does not pay the rent shall be fined 5 rupees and shall
be made to compensate the rent.

7. If [a tenant] comes to complain that the crops have been damaged by a hailstorm, the
rice has not ripened, has suffered from drought or has been devoured by locusts, then the damage
to them shall be assessed and no rebate shall be given if the crop yield was diminished by [only]
up to V4. If the damage caused to the paddy field is more than Y4, then [the loss] shall be shared
[among the landlord and tenant].
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8. If the crops of about 2—4 years remain at a tenant’s house due to [other] work and
[later], while selling [the crops], the [tenants] do not receive an adequate rate [for them], and if
the landlord arrives [at the tenant’s place] and it turns out that the tenant has withheld [the crops]
by fraudulent and deceitful means, the jagira holder shall be compensated either according to the
market rate [of the crop] at the time when he arrived [at the tenant’s house], or according to the
present rate—whatever is more profitable for the jagira holder. If crops have been withheld and
the landlord does not reach [to the tenant’s home to collect his rent], the tenant shall be made to
compensate the rent—either at the rate of the time when the landlord or his representative arrived
[at the tenant’s house] or the current rate—for as many years as the crop was withheld by him.

9. If a jagira holder comes to complain that his tenant has withheld the payment of rent
by fraudulent and deceitful means when he went to collect his rent from the tenant within the
months of Margasirsa to Sravana, and if it is ascertained upon interrogation that the tenant has
withheld the payment of rent, such a tenant shall be detained and his goods, house and land shall
be used to compensate the jagira holder. If this is not sufficient [for the compensation of the jagira
holder], [the tenant] shall be made to sign a loan agreement without security (kapali tamasuka). If
his goods, house and lands are not sufficient and [the jagira holder] declares that he would rather
accept a loss in the rent, rather than ask for a loan agreement without security from such a per-
son, and orders that [the tenant], in accordance with the Ain, is to be fettered, the tenant shall be
fettered, be sent for road construction works and shall be set free after serving his sentence at the
rate of 1 month for every 5 rupees. If the jagira holder wishes to pardon the tenant and set him
free, he shall be allowed to do so. [The tenant] shall be set free. Once [the jagira holder] has [the
tenant] fettered for not paying his rent, he shall not be allowed to ask him again [for the rent].

10. A tenant, subject or peasant who cultivates the land of someone else shall take the rent
required for the land he has cultivated [to the landlord’s residence] and submit [the rent] within
the stipulated time. If [the rent is] not submitted and the crop remaining in his house is burnt
when his house is destroyed by a fire or thunderbolt—[from the time of the harvest] until the
month of Phalguna in the case of rice and until the first day of the month of Sravana in the case of
wheat—(the tenant] shall not receive a rebate. [The loss] shall fall under the responsibility of the
tenant who cultivates the land. If—after that period—the landlord keeps the crops in the tenant’s
house to sell them once the price drop is over, and the crops are then burnt, [the loss] shall not
fall under the responsibility of the tenant. The jagira holder or landlord shall grant [the tenant]
a rebate. After examining [the tenant’s] village or house, a rebate shall be granted for whatever
crops were burnt.

11. If a tenant or peasant who cultivates guthi, birta or state-owned land or the like of
someone else declares that [his landlord] shall collect the rent required for the land he cultivates,
and if the landowner, jagira holder or daphadara—except for someone who has gone far away
on state business—has not collected the rent even after 1 year has passed and if [the crops] are
proven to have remained at the tenant’s house, and if the tenant or peasant has submitted the rent
for all the years he is required to pay, the landlord or daphadara shall provide him with a rebate of
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1 pathi per 1 muri [on his rent] for each year [the crops remain with the tenant] and shall collect
the remaining amount from the tenant. If it is ascertained that [the tenant] has spent the grain stock
of the previous years and he declares that he will submit [only] the crops of the current year, the
landlord shall not be required to grant him a rebate. The tenant shall, in accordance with the Ain,
be required to submit [his rent] and compensate [his landlord].
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1. If a jagira holder or anyone else sells or mortgages his authorisation letter for tax
collection (tirjapurja) to two persons, [the contract] with the first buyer shall be valid. If [the
Jjagira holder] is capable of paying back the money to the second creditor, he shall be made to
compensate the credit sum, and if he is not capable of paying back the money, he shall be made
to issue a loan agreement without security (kapalf tamasuka) [for the credit sum] and shall be
fined an amount equal to that. If he does not pay back [the credit sum], he shall be imprisoned at
the rate of 1 month for every 5 rupees.

2. If the authorisation letter for the tax collection of a jagira holder is lost or stolen,
[further rent collection] on that land shall be immediately obstructed in writing by [the jagira
holder] himself or through a writ of the daphadara office, stating the particulars of the incident.
If a tenant submits the rent on the basis of a lost or stolen authorisation letter for tax collection
after the obstruction letter has reached him, such a tenant shall have to submit the rent to the
daphadara or jagira holder [as well]. If the obstruction letter has not reached him and the tenant
has submitted the rent on the basis of an authorisation letter for tax collection stolen by a thief,
the tenant who received that authorisation letter and paid the rent shall not have to pay the rent
twice. The officers of the daphadara and the jagira holder shall have to find the person who has
[illegally] collected the rent by showing the [stolen] authorisation letter and recover the rent from
him.

3. If a tenant declares that he wants to keep the crops which were bought by a trader
(besautya), a grain speculator (dhokrya) or an ijara or theka holder and offers [instead] money
[for the crops] at a market rate, they shall accept the money at the current rate of that month
when the authorisation letter for the tax collection rights was taken [to the tenant]. The grain
speculator shall not have the right to collect the crops by use of force. If it is ascertained that the
crops have been forcibly collected, a fine of 10 percent of the total [value of the crops] shall be
imposed. The tenant shall not be required to pay the 20-percent fee. No fault shall be assigned if
the tenant has handed over [the crops] at his own will. One shall act in accordance with this Ain.

4. If one jagira holder exchanges the rent derived from his emolument with that of another
Jjagira holder and they [also] exchange their authorisation letters for the tax collection with each
other, and if [such a jagira holder] goes to the land with [the authorisation letter] he has taken
from the other [jagira holder] to collect rent from the tenants, it shall be at the pleasure of the
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[jagira holder] who goes with the authorisation letter to collect the rent as to whether he collects
the crops as per the authorisation letter or he takes money against [the crops] at a current rate.
The tenant shall not resist. The [jagira holders] who exchange their [rights of] rent [collection]
shall not be considered grain speculators.

5. Ifajagira holder of a kampu, paltana or kampant sells his right to tax collection (tirja),
emoluments, theka contract or the crops [assigned to him for his service] at a rate of his own
choosing, it shall be valid. A grain speculator shall not have the right to seize hold of the tenant and
Jjagira holder, if the rent recorded in the authorisation letter is decreased due to a flood, landslide,
fire or hailstorm. One shall buy [rent collection rights] by examining and inquiring beforehand.
If a grain speculator seizes the tenant and jagira holder on the grounds that the land has suffered
from a flood, landslide, fire or hailstorm after completion of the sale, the grain speculator shall be
fined an amount equal to the damages for which he seized hold of [the tenant and jagira holder].
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1. A minister who breaks a quinquennial [contract], who enjoys crown fees (pattabanko
dastura), who kills [another] minister or subject, who wastes government money or who consumes
beef shall be considered a minister untrue to the salt. A minister who raises [the rent] by splitting
up the lands east of the Mahakalt and west of the Meci river or the like, or, in Madhesa, gives out
revenue contracts (ijara) splitting the land into various districts (praganna), who himself enjoys
or allows an ijara holder to enjoy money that has to go into the state treasury or who plunders
the property of the subjects, such a [minister] shall be considered untrue to the salt. A minister
who either suppresses this Ain or erases it shall, too, be considered untrue to the salt. The five
times venerable king, along with the bharadaras, high-ranking official (umarava), commoners
and subjects, shall understand that this Ain was promulgated upon the approval of the Kausala.

2. While making arrangements for ijara or amanata revenue contracts, the revenue con-
tracts shall be offered to a carefully selected and reliable person who has his household, wife
and children in our realm. Even if [the income from such] a revenue contract was to increase
up to 1 lakha rupees for [a revenue contract] worth 50,000 [rupees] by [assigning it] to a person
from Mugalana who has his household, wife and children in another realm, no revenue contract
shall be offered to such a person from Mugalana who does not have his household, wife and
children [in our realm]. If someone unknowingly offers a revenue contract [to a foreigner], the
deed of lease bearing the royal seal shall be taken back, it shall be destroyed, and then offered to
someone who has his household, family and offspring in our realm. If someone wittingly offers
a revenue contract to someone from Mugalana, at the time of the reassignment (pajani) [of the
revenue contract], the total amount for which the deed of lease bearing the royal seal was issued
and handed out shall be raised for the government from the person who assigned the revenue
contract to someone from Mugalana, and he shall be fined 5 percent of that total amount. If the
amount of the fine is not paid, he shall be imprisoned at the rate of 1 month for every 5 rupees.

3. Whether at the time of, or after making the arrangements for ijara or theka contracts
for raikara, jagira, guthi, birta, bekha, chapa, manacamala land or the like, if the subjects living
on that land come to declare within the month of Caitra: ‘Do not give our land to others through
an ijara or theka contract. We, the subjects, shall submit the total amount promised [by the person
to whom the ijara or theka contract shall be issued] through such and such a person. Even if, by
any chance, that person misappropriates the amount, we shall pay the amount ascertained [as
being misappropriated] from our household property’, and if [those subjects] present a reliable
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person as surety and also issue a witnessed written declaration (rmuculka), a lokabhara contract
shall be offered to these subjects by annulling the arrangements for the ijara or theka contract
for such land, even though it has already been offered to someone else.

4. After land is reassigned and handed over [to a contractor] by issuing a deed of lease
together with [the contractor’s] deed of consent (kabuliyata), and after the person who has received
the contract has also submitted the first instalment, if someone strips [the contractor] of his land
before the stipulated period is over and creates a dispute, and the person who has received the
contract does not get to use his land or to make any business out of it, the previous ijara holder
shall be granted a rebate on the increment (ij@phata) [in rent he promised to pay], proportional
to the number of months or days he was obstructed [from the enjoyment of his land] before the
stipulated period was over. If the previous contractor, who has received the land, has already
made a full payment as per his deed of consent, or the calculation shows that there has been an
overpayment, then the person who reassigned his land before the stipulated period was over shall
be made to compensate for the overpayment along with interest at the rate of 10 percent, and this
person shall be fined an amount equal to the rebate received by the former [contractor]. If the
amount of the fine is not paid, he shall be imprisoned at the rate of 1 month for every 5 rupees.
If a theka or ijara holder cannot collect the rent by his own strength, and if dues remain for that
land after the stipulated period is over, the theka or ijara holder shall not receive a rebate [for
that amount]. One shall oneself submit the amount which is required to be submitted, make any
arrangement or payment for that land, and collect [the rent], after asking the hakima for help in
the appropriate use of force.

5. During the reassignment of ijara and theka contracts for land, revenue items or the
like, if someone promises to submit a certain amount and has a deadline notice posted [under his
name]'>! or requests his masters [to issue him such a contract], but later he declines to take the
land and renounces [the contract offered to him], such a person shall be fined an amount equal
to the increment [in rent] if the increment was increased [in the contract], or he shall be fined
20 rupees for his foolishness, if the increment was not increased. If he runs away, wait [for him]
until the deadline had passed. If he does return before the deadline is past, arrangements shall
be made to reassign the land [to another person] at whatever rate can be achieved. The amount
proposed by such a foolish person who is absconding shall not be valid. The absconding person
shall be apprehended whenever he is found and punished accordingly. If [the amount of the fine]
is not paid, he shall, in accordance with the Ain, be imprisoned.

6. If someone provokes a quarrel by not paying the serma [tax] appropriate for khuva land
or the customary taxes and fees that have been registered and handed down from earlier times or
the amount for his theka contract, claiming that his land has been decreased, although it has not
been decreased, or claiming that a house has been erected on it, such a person shall be made to pay
an amount equal to what he [falsely] claimed as a loss and shall be fined an amount equal to that.

151 This means, if no one submits a better offer until the end of that deadline, the contract will be issued to him.
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7. [This section is] not valid.!>> (While giving out an ijara or theka contract for birta,
bekha, chapa, jagira, khuva, gutht or gaii land, including [land] for rakama assignments, the
person who gives out such contracts shall make the recipient of the land increase [his bid for the
contract] as far as possible in express terms and shall grant it to him. Once a person is appointed
who bids the highest sum in a competition and whom one trusts and who has offered the caradama
fee for [sanctioning the contract through] a lalamohora, daskhata or a deed of lease, if another
person comes to make a higher bid within 7 days of the same year, [the contract] shall be given
to the person offering the highest bid. If a person makes a higher bid after 7 days, the first bidder
shall not be deprived [of his contract]. The bid of the first person shall be valid. The adalata,
Kausi[tosakhana], daphadara, Kumaricoka or Mulukikhana office or the jagira holders or the
like or the owners of tax-exempted birta, chapa, bekha, phikadara, marauta, manacamala and
guthi'land or the like shall instate the first [bidder as contractor]. If someone transgresses the Ain
and reassigns the land, he shall be fined 10 rupees for every 100 rupees [of the total value of the
contract]. If he does not pay the amount of the fine, he shall be imprisoned at the rate of 1 month
for every 5 rupees.)

8. While carrying out the re-allotment of the revenue contracts for the entire realm—from
the east of the Mahakali to the west of the MecT river, in Madhesa and the hill region—if the clerks
of the Kausitosakhana office or the like—while granting ijara contracts, amanata assignments
or [collection rights] for customary taxes and fees for state-owned, khuva, guthi, birta, chapa,
mandcamala or bekha land, or for mines and mints or the like, or while issuing a deed of lease
(patta), deed of consent (kabuliyata), an ordinance (savala), a written declaration (muculka) or
a declarations for suretyship (jamanipatra) or the like when a surety or the like is given—record
only 1 person from among the father, sons or coparceners living together, sharing the kitchen,
and without having partitioned the paternal property, and if anyone among the father, sons or
coparceners or the like or any other family member living together by sharing the kitchen and
without having partitioned the parental property comes to complain that their name has not been
mentioned in that written document and [therefore] they will neither partake in any loss or profit
pertaining to the matter [dealt with in the deed], it shall be permitted to collect [any dues or fines]
only from the share of property of the person whose name is recorded in the document. It shall
not be allowed to collect [any dues or fines] from the share of property of those persons who have
not agreed [to the contract]. It shall not be collected [from them]. If the total amount cannot be
collected from the person [whose name is recorded in the deed], the clerks who had him issue
the document and gave him the land shall be made to compensate [for his dues]. People from all
the Four Varnas and Thirty-six castes or the like shall, too, collect [their dues] from all [family
members] only if the names of all coparceners who live together, sharing a kitchen and without
having partitioned the parental property, are recorded in [a deed of lease for] the guthi, birta, bekha,
marauta, mandacamala or khuva land or a declaration of suretyship. Otherwise, others shall not
be permitted to be held responsible. The profit or loss shall belong to the person whose name is
recorded in the document. [Dues and fines] shall be collected only from him. If the parents issue

152 Though this section is marked as being cancelled, MA, gives the text in round brackets.
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such a document, the son shall have to pay. If any coparcener, father or son, eating cooked rice
in the same kitchen as the person who receives a document for any transaction such as a savala,
deed of lease or declaration of suretyship, comes to declare within two months that his name is
not recorded in the document and he does not agree [with the contract], such a person shall not
be obliged to pay. If someone learns about it, but does not come within two months to report [that
he does not agree], he shall have to partake in the profit or loss and pay accordingly. If such cases
surface within the month of Margasirsa of the year [VS] 1914, one shall proceed in accordance
with what has been practiced before. After that [date], [such cases] shall be decided in accordance
with this Ain.

9. If someone receives an ijara contract or amanata assignment by issuing a savala, deed
of lease or deed of consent, and if that person employs people on this land, and if there is a writ-
ten agreement that the overall profit and loss shall be divided [between the contract holder and
his employees], each person shall partake in the profit and loss according to his share. If there
is a partnership (sarkhata) [between a contract holder and an employee] on a wage basis, [the
employee] shall receive [his wage] according to the partnership [agreement]. If [the employee]
has neither a partnership [agreement], nor a written contract (kabuliyata) defining his wage, and
if he has worked at his own expense, he shall be provided with a wage of 3 rupees per month for
as long as he has worked. If there is neither a partnership [agreement] nor a written wage contract
(kabuliyata), and if he has worked while receiving his expenses from the holder of the revenue
contract (rakamr), [such an employee] shall receive [wages] only if [his employer] wishes them
to pay. If he does not want to pay, he shall not be obliged to do so. In such cases where there is no
written document specifying how the overall profit or loss [is to be distributed], if there is a profit
accruing on the land, and if [the employee] comes to claim that he has worked [on that land] and
is entitled to a share [of the profit], then he shall be told that he shall not receive a share without
a written document. If there is no written document specifying [the distribution of] the overall
loss and profit, and if there is a loss accruing on the land, and if the person who has taken the land
[into lease] comes to claim that he and his employee have worked jointly on that land, that there
has been a loss and the employee shall, too, partake in it, in the absence of a written document
[the employee] shall not have to pay for the loss. In such disputes, neither a fine nor a winning
fee (jitauri) shall be imposed. Such cases shall be decided and [a fee of] 10 or 20 percent [of the
amount in question] shall be collected.

10. If traders, merchants or the like enter into a joint business, and if all agents (gumadasta)
entered that business by means of an investment, each shall partake [in the profit or loss] according
to the amount he has invested. If only one person has invested in it, while the others have joined
the business only as agents, and if the owner issues a written agreement that [some agents] will
partake in the profit and loss and [others] will receive wages, those who partake in the profit or
loss shall receive their share and those who are employed on a wage basis shall receive their
wages. If there is no partnership [agreement] with the owner, [the agents] are not allowed to seize
[the owner], claiming that they were promised a share of the profit or wages. If an agent carries
out his work [in the business], [but] there is no partnership [agreement] specifying how much he
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is to be paid, [the owner] is not required to pay anything to such an agent, if he is provided with
food when he is put to work. If he has not been provided with food, the employer shall be made
to pay him [wages] at the rate of 3 rupees per month, calculating [the number of] days he has
worked. If someone has neither carried out any work, nor has the owner issued any partnership
[agreement with him], nor has he promised him [any salary], and if [the agent] comes without
any reason to seize [the owner] claiming that he is entitled to receive such and such [an amount
of money], such a person who, without a partnership [agreement], comes to claim [money] from
someone else shall be considered a fraud. He shall be fined an amount equal to the amount he
has claimed for.

11.  If a person carries out tasks concerning government money, such as the money [raised
through] ijara contracts, jagira assignments, money of the crown (muluka), or with the clerks of
the toll and customs offices (jagata, bhamsara), mines, mints or the like, or with the reserves of
the kingdom, or with offices such as a treasury (dhukutt), the account office (tahabila), daphadara,
Sadaradaphadara, the Kumaricoka, the adalata, thana, adda or gauda offices, the arsenal (megajina),
or with the dharmadhikara, revenue contract holders (rakami), village council members (karobari),
or with any military, royal or civil institutions, and if someone comes to accuse him of the
embezzlement of hundreds of thousands of rupees, but manages to prove only the embezzlement
of 1 rupee, then he shall not be held accountable and no punishment or fine shall be imposed
on such an accuser, even though he has accused the person of having misappropriated a lot of
money, but has managed to prove only the embezzlement of 1 rupee. If he cannot even prove the
embezzlement of a single rupee, such an accuser shall be fined an amount equal to the amount
he has [falsely] claimed as having been misappropriated. If the amount of the fine is not paid, he
shall be imprisoned at the rate of 1 month for every 5 rupees. The person who was falsely accused
does not require any [punishment or fine].

12.  While clearing the annual total expenses of the four adalatas, the Itacapali court shall—
as it is handed down—collect a customary fee (dastura) of only 9 rupees, and shall separately
issue receipts for each office under the name of the head (malika) of the [respective] adalata.
Once the [accounts] are separately cleared, one shall not collect [additional] fees, claiming that
a fee is required for each clearance.

13.  From the 1% day of Sravana in the year [VS] [19]21 on, any person (duniyddara), includ-
ing the five-times venerable king, while giving out revenue assignments in the form of ijara con-
tracts or amanata assignments, while advancing cash loans through loan deeds (ramasuka), while
handing [revenue] over to the responsibility of the account office (tahabila), while commissioning
any work with the authority of spending an amount above 10,000 rupees, and while writing down
a savala, deed of lease (pattd), an agreement (kabuliyata), a tamasuka, an acknowledgement of
rights (akrara), or a letter of consent (jabanabandi) in such matters, the names [of the members]
of three generations—the father, the son or the brother’s son and the grandson—who are past the
age of 16 shall be recorded and signatures of all three shall be obtained. If members of [all] three
generations are not available, the names [of members] of two generations who are past the age of
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16 years shall be recorded and their signatures shall be obtained. If not even [members of] two
generations are available, the names of that person’s brothers or his uncle’s sons shall be recorded
and their signatures, too, shall be obtained. In the same manner shall their names in a savala or
deed of lease, too, be recorded. The signature of a boy who is not yet past the age of 16 in a loan
deed, written agreement or acknowledgement of rights shall not be valid. If—without adhering
to this rule—a rukka or daskhata is issued, ordering that a loan deed, acknowledgement of rights,
savala or deed of lease shall be issued under the name of only a single person or under the name
of his son, grandson, brother or uncle’s son, and this person is not past the age of 16, the property
remaining with the person who ordered the preparation of a rukka, daskhata, savala or deed of lease
shall be collected. If someone does not have anyone among his father, son, grandsons, brothers or
uncle’s sons whose signature is valid, such a person shall not be given any of the tasks mentioned
above. Once someone has signed [such a document], he shall not be allowed to claim that he will
not enjoy his grandfather’s, father’, brother’s, or his uncle’s son’s property and [therefore] does not
to need to pay his dues. Once [such a document] is signed, the dues are to be paid.

14. A military or civil hakima or a holder of a revenue contract or the like who is posted
at the various adda or gauda offices and collects dues on the land [which he is authorised to do]
shall daily enter the income in cash and kind—the income which is to be collected according to
the savala, the sarsalamr and daidastura fees, the income or dues in the form of cash or goods,
including corvée, the income from any legal dispute that has been settled or the assessment of
the income of the litigated sums of any dispute that has not been settled [yet], the fines imposed
by any adalata—together with the expenditure, into a ledger (syaha) for the respective day. They
shall prepare a copy of that ledger without even changing a single letter, affix their own signature
and seal and shall submit it at the Kausala within 3 days, if they are posted within Nepala. Those
who are from far away shall forward it to the Kausala every 60 days, excluding the number of
days required for the outward and return journey. The officials at the Kausala, too, shall keep that
document with them, make a copy of it and forward it to Kumaricoka. If someone who is from
Nepala brings [the ledger] after 3 days, and someone who is from far away brings it after 60 days,
excluding the days required for the outward and return journey, such a person shall—after the
amount [recorded as income in the account] is provided—be fined 10 percent of that amount.

15.  The Kumaricoka shall collect the income according to the document it receives from
the Kausala and review the account. If it turns out that the income was not registered in the ledger
on the date it was collected, [but] was registered under a different date, a fine equal to 20 percent
of the cash and goods registered in the ledger [as income] later and on a different date, shall be
imposed.

16. If an amount is collected from the subjects and a signed and sealed report in accord-
ance with the ledger for the respective date is sent to the Kausala, and if, at the time when the
account is being reviewed, [it shows] a different amount, it shall be considered [only] a mishap,
as long as upon examination the ledger [the overall account in the report] accords with what has
been collected from the subjects. The person [who is responsible for the erroneous entry] shall
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not be held accountable. If an amount is collected from the subjects, [but] a different amount [is
recorded] in the signed and sealed report in accordance with the ledger for the respective dates
sent to the Kumaricoka, or [the amount] is not recorded in the ledger [at all], the person [who
manipulated the account] shall be fined an amount equal to the [embezzled] amount and shall be
dismissed from his post.

17. If it is ascertained that commodities and goods, such as cardamom or the like, which
have been ordered to be sold only in government granaries and shops and not to anyone else, have
been sold to someone else without taking [the buyers] to such granaries and shops, the purchase
amount [for these commodities] shall be confiscated and both buyer and seller shall be fined at
the rate of half of the purchase amount. If someone takes goods from the government upon [the
payment of] advance money, brings them to Mugalana and sells them there, the sales proceeds
shall be confiscated from the seller and he shall be fined an amount equal to that amount. If it
is ascertained that [goods] have not been carried on a path leading to the granaries and shops,
but on a secret path, and if the person who showed that [secret] path received something [in
return], whatever he has received shall be collected from him and he shall be fined an amount
equal to that. If the person who showed the [secret] path, did so without receiving anything [in
return], he shall be fined 10 rupees. If it is ascertained that someone has knowingly brought
goods which were taken to be sold in Mugalana across the river, the fare charged by the person
who brought [the goods] across the river shall be confiscated and he shall be fined an amount
equal to that.

Five'3 regulations for the issuing of a commendation letter or the imposition
of punishment, according to the particulars, in a case involving officers or the
like who are responsible for accruing income and expenditure and who have kept
money with them. They are informed about what has been practiced since the
year [VS 19]22, [namely] that the hakima of an office needs to accept, sign and
imprint his seal on [the ledger of] the income and expenditure being received or
given out, respectively, in the form of cash and goods or the like, and that [in this
ledger] the type, rate, size, weight and total number of the items [received] is to be
recorded, along with the names, address, signatures and seals of the persons who
made the payment and those persons who received it; and that [the ledger must be
supplemented by] a signed and sealed declaration of the treasurer (tahabiladara)
specifying which amount from what has been recorded as the gross amount in
the total account. [This is to be done] when [such officers] bring their documents
according to the established practice to the Kausala or Kumaricoka within the
deadline they agreed to, after having calculated the number of days required
for the journey [to the respective office] and the time required to prepare that

153 3 (MA,)), read 5.
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document, or they do not bring such a document, or whether they prepare such a
document in accordance with the ledger or not:

19.154 If someone from within Nepala does not bring the documents within the deadline he
has agreed to, and if he does this for the first time, one shall remind him, sending a bailiff for
him, bring him away, detain him and make him prepare the document he promised to issue and
set him free. If he again does not prepare the document for a second time, a bailiff shall be sent
to arrest him, he shall be put into fetters, be made to prepare the document and be set free. If he
again does not prepare the document for a third time, he shall be arrested, brought away, put into
fetters, be made to prepare the document, and be dismissed from his post.

20. If someone—unless he is from Nepala—does not bring the documents within the dead-
line he promised, a daskhata shall be sent as a reminder. If that person—after the daskhata has
reached him—sends the required ledger or abstract account (a@varje), it shall be examined as to
whether the necessary requirements are met or not and it shall be validated if the requirements
are met. If the necessary requirements are not met, another daskhata as a reminder shall be sent,
stating to what extent the requirements have been met and to what extent not, and summoning
him to submit the ledger or abstract account again. If he does not send [the documents] even
after such an attempt, the ledger or abstract account shall be asked for again by sending one more
daskhata as a reminder along with imposition of a fine ranging from 1 ana up to 20 rupees at the
discretion of the venerable prime minister and according to [the severity] of the offence. If, even
after that, he does not send the ledger or abstract account he promised to send, a soldier shall
be sent for him, he shall be brought away, put into fetters, be made to prepare the document and
dismissed from his post.

21. If someone writes the ledger or abstract account, fulfilling all the requirements as per
his written agreement (kabuliyata) and in accordance with the savala of the year [VS 19]22, and
if he brings the said ledger for submission at the Kumaricoka within the deadline promised and
receives a quitclaim deed (pharakati) after handing over the necessary documents, such a reve-
nue contract holder or agent shall be awarded with a rukka or daskhata of commendation with a
[verification] stamp affixed at the bottom and with the following particulars: ‘[Such and such a
person] has submitted the ledger or abstract account within the deadline he promised, creating a
section where one can find the gross account and without any discrepancies in monetary affairs.
He has received the quitclaim deed and carried out his duties without violating the Ain or the
savala.’

22. If a quitclaim deed is issued after a ledger has been received at a daphadara or the

venerable Kumaricoka, and if it is ascertained that such a quitclaim deed was issued after receiv-
ing a ledger which deviates from what has been specified in the written agreement [with the

154 MA, does not record § 18 here, but jumps immediately to § 19. However, there is a § 18 at the end of this
Art.
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contractor or official] and the savala promulgated in the year [VS 19]22, or it is ascertained that
the ledger was not received even after three reminders were sent according to the deadline, or it
is ascertained that a report was not submitted, even though it was requested, or it is ascertained
that a rebate was provided after an income and expenditure entry was altered, without creating
a section where one can find the gross account, without recording the rate, measurement, weight,
quantity, name, caste and household of the recipient and payer, a fine shall be imposed at the
discretion of the venerable prime minister in accordance with [severity] of the offence.

23. If aledger is received from one of the various addas containing the particulars—how
much the total income was, how much of it was spent and how much remains—a sanada shall
be drafted, confirming that the ledger recording the income, expenditure and remainder from
such and such to such and such a date has been received, and a [verification] stamp of the chief
official of the Kumaricoka shall be affixed to the bottom [of the sanada], and it shall be brought
and stamped at the Kausala, and a receipt in form of a rukka or daskhata shall be issued [to the
contractor or official]. Once [a contractor or official] produces such a receipt in the form of a rukka
or daskhata, no one shall seize him later because of that ledger. A revenue contract holder, too,
shall not be required to submit [that ledger to anyone else for examination]. If someone needs to
examine that ledger later, one shall do so by asking for it at the Kumaricoka itself and get another
copy of it. If someone seizes the revenue contract holder, claiming that [there are dues] he needs
to pay after he has submitted the ledger to the Kumaricoka and obtained a receipt for it, such
a person shall be fined 10 rupees.

The regulation on the imposition of a fine and punishment on a person who, while
submitting a report for the total revenue collection under his responsibility, reports
an amount which is less [than his actual collection]:

24. If someone, while submitting a report for a revenue collection that is under his respon-
sibility or for items he is required to submit, deviates [in his account] only [up to] 10 percent from
the total amount he is supposed to submit, [but] the total [sum] is [still] found in the treasury, he
shall, at the discretion of the mukhtiyara, be fined between 1 rupee and 20 rupees and be freed,
after he has been made to correct the document. If the total amount is found in the treasury, and
it is ascertained that the person deviated more than 10 percent in the report, the total revenue
shall be collected [from him], and he shall be dismissed from his post and shall be replaced.
But if the total amount is not in the treasury, and the report, too, shows an amount [less than his
actual collection], it shall be considered fraud with the intent of embezzling money. He shall be
punished in accordance with the Ain’s [regulation] on corruption in revenue collection.

7.155 If someone comes to declare that he shall pay more [than the current rate] for a piece
of land or a revenue item given into lease as ijara, the ijara contract shall be granted to him

155 MA, numbers this section as § 7 although the original § 7 has already been added in brackets above.
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after posting a writ (piirj7) [under his name] in compliance with the procedures of the Ain and
the savala. If someone comes to offer a higher amount within a 7-day period, [the contract] shall
be valid for that person. If someone fails to prove his credibility, he shall not have the right to
complain that he arrived [to make his bid] within the 7-day period, even though [he has made
his bid] in compliance with the procedures of the Ain and the savala. The offer of the person
who [has made his bid] in compliance with the procedures of the Ain and the savala and is able
to prove his credibility shall be valid. A hakima who offers an ijara contract to someone only
because the 7-day period [has elapsed], [but] not in compliance with the procedures of the Ain
and the savala, shall be fined at the rate of 10 rupees for every 100 [rupees] of the total amount
[offered for the ijara contract] and the ijara contract shall be revoked.

18.15¢ If a writ with a deadline for a government revenue contract or the like, that is reassigned
from [a local office in] Nepala, is posted, such a writ with a deadline bearing the seal of the offi-
cial [concerned] shall be posted after affixing the seal of the Kausala to it and a copy of it shall
be kept. If it is ascertained that the writ was posted without affixing the seals of the [concerned]
official and the Kausala, and if it is ascertained one day ahead of the deadline that the mukhtiyara
has not been informed about it, the writ shall not be valid. The revenue contract or the like shall
be offered in accordance with the Ain after posting another writ with the following particulars:
‘A writ posted without the seals [of the office concerned or Kausala] and without having informed
the mukhtiyara shall not be valid.’

156 MA, numbers this section as § 18 that is missing in the consecutive numbering of the sections above.
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The regulation on the deadline for summoning ledgers:

1. If a dhakre, jagira or rakama holder from Nepala or a rakama holder’s brother or son
or the like does not submit his ledgers, an order (urdi) shall be sent to that rakama holder, if he
is from Nepala, instructing him to either send a clerk (karinda) who is capable of submitting the
ledger, or to come himself within 35 days along with the ledger he is supposed to submit, or else
he shall have to go through the humiliation of being arrested and put into fetters if he neither
sends a clerk capable of submitting the ledger nor comes himself. If the rakama holder is from
beyond Nepala, a rukka or daskhata with the same particulars shall be sent to him. If a dhakre,
Jjagira or rakama holder or whoever else it may be does not come even after the deadline [for the
submission of ledger] lapses, he shall be arrested and [punished] in accordance with the Ain and
the ledger shall be received from him.

The regulation on sending a rukka or daskhata to apprehend a rakama holder
and place him in fetters, when he does not come to submit his ledgers within the
deadline:

2. If a rakama holder from any year has not submitted his ledger to the Kumaricoka by
the date appointed, as soon as the year within which he has agreed [to submit his ledger] comes
to an end, a writ (piirj7) of the Kausala that contains a [verification] stamp of the Kumaricoka at
the bottom margin shall be sent, setting a deadline of 35 days for preparing the document plus
the estimated number of days required for travel. If he does not bring the ledger even after the
said writ is sent, the rakama holder shall be summoned by drafting a rukka or daskhata that states:
‘Put him into fetters and apprehend him, whether by sending a person [yourself] or by writing
to some other office’, and having it signed after a [verification] stamp of the Kumaricoka and
Kausala has been affixed to the bottom [of the document].
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The regulation on signing a letter of consent (maiijuranama) for the true surplus
remaining after [reckoning] income and expenditure, once a rakama holder has
arrived [at the Kumaricokal:

3. Concerning [revenue contracts dating] from before the year [VS 19]21, if a rakama
holder comes to the Kumaricoka, upon his arrival a signed and sealed document shall be received
from the rakama holder [with the following particulars]: ‘I have recorded the income and expendi-
tures [ had, including those for the necessary tasks [prescribed] in the ordinance (savala), sanada
or Ain or for those I carried out at my own discretion as they occurred. This is the document
that I am supposed to submit from the day I have assumed the responsibility until today, and that
much is the income, expenditure and remainder as recorded in that document. There are no doc-
uments [ have withheld or added. From among the remainder, this much is the suspense account
(ujarata) and this much is the net remainder.” He shall issue a letter of consent (marijuranama)
for the net remainder and write down a document [with the following particulars:] ‘These are
the documents from this to that year, this much is the suspense account from the total account
(vasila baki) and for this much was a letter of consent issued.” The consolidated sum (motha) shall
be recorded and approved, and the rakama holder shall be provided with a receipt after affixing
a [verification] stamp of the Kumaricoka and Kausala to the lower margin. If the rakama holder
was put into fetters, his fetters shall be released and the consolidated sum shall be transferred
to the treasury.

The regulation on granting a rebate to a rakama holder who has lodged a complaint
and submitted a report at the Kausala, if he comes with a rukka or daskhata within
the deadline, or on not granting a rebate if he is not able to bring a sanada:

4. A moratorium of 35 days shall be provided to a rakama holder to clarify the suspense
amount (ujarata) for which a receipt has been provided, [stating it] as the remainder that the
rakama holder has kept with himself, declaring it as suspense money. A report shall be submit-
ted to the Kausala within that period so provided. The Kausala, too, shall grant a rebate [for the
suspense account to the rakama holder]. If [the suspense account] is ascertained to be proper,
a report shall be written confirming that it has been ascertained to be proper, the prime minister
(mukhtiyara) shall be informed and one shall proceed in accordance with his reply. If [the rakama
holder] is not able to clarify the rebate for the suspense account within the stipulated period, or if
he is proven to have created a suspense account for inappropriate and unrequired matters, a writ
from the Kausala shall be issued, instructing him to sign a letter of consent for [the payment] of
that [suspense amount] and to hand over the consolidated amount to the treasury, and that rakama
holder shall be sent to the Kumaricoka.
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The regulation on exerting pressure on a brother or son of a rakama holder who has
died without submitting his ledger, to come to submit that ledger:

5.7 If a rakama holder, who has yet to submit his ledger, dies, and his son or his brother’s
son who, at the time when the revenue contract was accepted, lived together with him without
partitioning the joint property, and if the rakama holder comes from within Nepala, an order shall
be sent instructing [the son or nephew of the rakama holder] that it is the law that they have to
submit the ledger [the deceased rakama holder] was supposed to submit within 10 months from
the day this order is received. If they fail to submit it and they neither send a clerk nor come
themselves [to hand in the ledger], they shall have to undergo the humiliation of being arrested
and put into fetters. A rukka or daskhata with the same particulars shall be sent [to the son or
nephew of] a rakama holder from beyond Nepala. If a dhakre, jagira or rakama holder, or whoever
it may be, does not come even after the deadline [for the submission of the ledger] has lapsed,
he shall be arrested and dealt with in accordance with the Ain, and the ledger shall be received
from him.

The regulation on making a request for sanctioning someone who remains adamant
on not signing a letter of consent for the net surplus:

6.158 If, while receiving the account, an obstinate rakama holder remains adamant on not
signing a letter of consent for what has been ascertained as being due after everything is settled,
a request for sanctioning him shall be sent [to the higher authority] and he shall be imprisoned,
putting him into fetters for as long as he does not give his signature. After he has given his sig-
nature on the letter of consent, his fetters shall be released and the consolidated amount shall be
submitted to the treasury. From the treasury, the consolidated sum shall be processed in accordance
with the Ain.

The regulation on the action to be taken when any brother or son of a rakama holder
who has died without submitting his dues comes to declare that he neither can
submit [the deceased person’s] ledger nor can he pay the decedent’s dues or loans:

7. If someone who is supposed to submit his ledger and receive a quitclaim deed [for
it], or pay back a loan, dies without submitting the ledger or paying back the dues or loans, and
if his father, brother and sons, who are living together in a joint family without partitioning
[the joint property] and who are past the age of 16, come to declare at the Kumaricoka—if they
are from Nepala—or at a nearby adda, gauda or amala office—if they are from far away [dis-
tricts]—before the body of the deceased is taken for the funeral: “We can neither submit [our

157 This section is given as § 6 in MA,.
158 This section is given as § 5 in MA,.
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deceased relative’s] ledger nor can we pay his dues or loans. We shall write down whatever we
possess, such as houses, lands, cash and goods. It shall belong to the government’, or if those
[relatives] who are not yet 16 years of age come to make [the same] declaration—irrespective
of whether [they come] before or after the body of the deceased is taken for the funeral—then
they shall not be obliged to submit the ledger nor to pay any dues or loans. The members of the
[deceased rakama holder’s] joint family sharing a common kitchen shall be made to sign [the
following] written declaration: ‘This is all the property that we have; we have not concealed
or hidden anything’, and all of their property shall be confiscated, and a receipt shall be issued
immediately. If it is ascertained that they came to make such a declaration, [but] have concealed
property, they shall be considered wicked persons. Even if their property, including what they
have concealed, is sufficient to compensate for the outstanding amount, they shall, in accord-
ance with the Ain, be imprisoned. If it is ascertained that the father, brother and sons [of the
deceased] who are past the age of 16 have come to make such a declaration after the body of
the deceased has been cremated, they shall be considered frauds concealing their property and
cheating the government. Such persons shall be arrested and the ledger shall be received [from
them]. An exact calculation of the dues and loans for the revenue contract shall be made, an
appropriate rebate shall be provided, and a quitclaim deed shall be issued after receiving the
dues from them. If they fail to pay back the dues and loans, they shall, in accordance with the
Ain, be imprisoned.

The regulation on receiving a letter of consent signed by a brother or son of a
rakama holder who runs away without submitting his ledger:

8. If someone who is supposed to submit a ledger and receive a quitclaim deed for it,
runs away without submitting the ledger and paying his dues, such a rakama holder is a thief. If
his father, brother, and sons who live together without partitioning [the joint property] declare:
‘Our relative has run away. But still we shall submit his ledger as well as pay what has been
ascertained as being his dues’, the ledger shall, in accordance with the Ain and savala, be received
along with what has been ascertained as being his dues and a quitclaim deed shall be issued. No
punishment shall be imposed. Once a person who has accepted a revenue contract runs away,
his father, brother, and sons shall not have the right to declare: ‘“We cannot submit his ledger
nor shall we pay back his dues or enjoy his property.” The property of all the members of the
joint family of such a thieving rakama holder, who have not partitioned [the joint property],
shall be auctioned off and they shall be made to compensate his dues and fined an amount equal
to that. Whatever from [the auction proceeds] exceeds [the dues and fine] shall be returned
[to them]. If the [auction proceeds] are not sufficient, [the rakama holder’s] father, brother, and
sons shall not be to made pay the outstanding amount, shall not be fined an amount equal to the
dues, and shall not be imprisoned once the person who has accepted a revenue contract has run
away. They shall be made to sign a loan agreement without security (kapalt tamasuka) [for the
outstanding amount] and it shall be collected as soon as they are solvent. It shall be collected
in that manner.
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The regulation on the actions to be taken in the case where a brother or son, who
lived together [with a rakama holder] when he accepted the revenue contract,
separates [from the family] once dues are about to occur or they [actually] occur
and he declines to pay for these dues:

9. If the father, brother or son of someone has lived together in a joint family without
partitioning [the joint property], and if, when one person among them has declared that he will
receive a revenue contract and also accepts a deed of lease for the revenue item, [any of his rela-
tives, father, brother, or son] separates from the common kitchen once he observes that payments
are about to be due or are [actually] due, thinking ‘We are, too, about to be liable for these dues’,
they shall not have the right to enjoy [their share of] the joint property, while claiming that they
have a separate kitchen now and will not pay for his dues. The dues shall be compensated from
the property of those family members who had been living together in a joint family when the
revenue contract was accepted and who left the family only afterwards.

The regulation on imposing [a fine of] double [the misappropriated amount] on
someone who has reported in writing, with his signature and seal, how much remains
with him and how much remains as a suspense account, [but] who is proven not to
have had the expenses [he claims]:

10. If, while examining a document that a rakama holder has issued with signature and
seal, declaring how much his account is, it is found that [the account] of the remaining amount
was manipulated when [the list] of the total expenses was prepared, and he has kept back an
amount collected from the realm for himself and has not submitted it to the government, double
the [embezzled amount] shall be imposed on him [as a fine] and he shall be made to issue a letter
of consent [for the corrected net remainder in the account].

The regulation on the action to be taken when a rakama holder fails to submit his
dues as agreed upon and as [recorded in] the deed of consent forwarded by the
Kumaricoka:

11.  If a rakama holder presents a surety and enjoys the trust of the Tahabila and the Kausala
for [the payment of] the consolidated sum recorded in the deed of consent from the Kumaricoka
and Mulukikhana, he shall be given a period of 1 year [to clear his account]. If he declares that
he shall pay in cash, he shall be freed after [his payment in] cash has been received. If he neither
pays in cash nor is he able to present a surety, whatever houses, irrigated paddy fields, gems,
gold, silver, jewelleries, land, kitchen utensils, cash or goods, male or female slaves, livestock
or the like he possesses or whatever else is available, shall be auctioned off and [his dues] shall
be covered [from the auction proceeds]. If [the auction proceeds] are not sufficient to cover his
dues, he shall be handed over to the Itacapali court, stating: ‘Take this debtor [into custody] for
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such and such an amount of dues and issue a receipt’, and a receipt [confirming his outstanding
dues] shall be obtained. A rebate [for the outstanding dues of the rakama holder] in accordance
with that receipt shall be provided to the Motha Tahabila.

The regulation applicable to someone who stands as guarantor by issuing a deed of
consent, declaring ‘I shall stand as guarantor for such and such a person. If he is not
able to pay [his dues], I shall pay from my household property’:

12. If someone stands as guarantor, declaring ‘I shall stand as guarantor for such and such
a person. If he is not able to pay [his dues], I shall pay from my household property’, the dues
which cannot be raised from the property of the debtor shall be paid from the property of the
guarantor. If [the outstanding sum] cannot be covered even from the property of both persons and
dues still remain, the defaulting rakama holder shall be made to issue a loan agreement without
security (kapali tamasuka) [for the remaining amount] and [the loan agreement] shall be handed
over to the one who stands as guarantor. [The guarantor] shall be imprisoned in accordance with
§§ 11 and 13 [of this Art.] of the Ain. Once his guarantor is imprisoned, the defaulting rakama
holder does not require any imprisonment.

The regulation on placing a debtor in fetters who has been handed over to the
Itacapali for failing to pay his dues [as recorded] in the deed of consent:

13. If a defaulting rakama holder, who is supposed to pay his dues after submitting the
ledger, fails to pay the dues as determined by the Kumaricoka upon the reception of the ledger, and
if, after a deed of consent is issued at the Mulukikhana and handed over to the Motha Tahabila,
he is not able to pay his dues and [the dues] cannot even be recovered from his house, land, cash
or goods, and if the hakima or clerks of the Motha Tahabila come to the Itacapali to hand over
this debtor who has to pay his dues together with a signed and sealed document, stating ‘Take
such and such a person and imprison him, in accordance with the Ain, on the grounds that the
dues he has to pay could not be raised from him’, then the debtor shall be received in accord-
ance with that document and he shall, in accordance with the Ain, be imprisoned at the rate of
1 month for every 5 rupees until he has served the time for [his entire dues]. After he has been
sent to prison, the Itacapali shall issue a receipt stating: ‘Such and such a person was brought
from Motha Tahabila with the order to imprison him for the offence of not having paid a certain
amount. He was received, put into fetters and was sent to the prison’. The Motha Tahabila shall
receive a deduction [for the missing income from the outstanding dues of the rakama holder]
accordingly. If the imprisoned rakama holder brings [the required amount] to pay [his dues], the
income shall belong to the [Itacapali] court. It shall be registered [as income] in the ledger of this
court and be submitted to the Mulukikhana.
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The regulation on [imposing] a deadline for requiring written accounts for revenue
items for which accounts need to be submitted:

14.  From now on, while requiring documents from various places for reviewing the accounts
by the Kumaricoka, a deadline of as many days as mentioned in the particulars shall be granted
for travel and up to 35 days for preparing the documents. If someone prepares and brings the
account and the documents he is supposed to submit within that deadline, he shall be provided
with a quitclaim deed once the ledger has been reviewed in accordance with the procedures
of the Ain and the savala. If he is not able to prepare and submit the document within 35 days,
he shall be ordered to take his registers (lagata), ledger and abstract accounts, to come to the
Kumaricoka and prepare [the document there]. If he is not able to bring the account and submit
it to the Kumaricoka within the stipulated deadline, the account shall be required along with
a reminder, in accordance with the Ain and savala, directing the accounts to be required once
a certain [time period] after the end of the year has elapsed. If it is necessary to require accounts
from other offices—except for those mentioned in the particulars—they shall be so required,
providing a deadline by estimating [the number of days required for] inbound and outbound
travel in accordance with what has been recorded under the particulars.

[Residence of] the Debtor Days [required] Days [required] Deadline in Total
for the postal for a person to accordance [number
services (hulaka) arrive in Nepala with the Ain of] days
to reach the from various for preparing
respective place places along with  the document
from Nepala goods

Baitadt Jhulaghata 35 75 35 145

Doti 30 65 35 130

Dadeladhura 32 70 35 137

Jumla 25 44 35 104

Surakheta 18 38 35 91

Dailekha 16 36 35 87

Sallyana 13 30 35 78

Pyuthana 10 21 35 66

Palpa 8 18 35 61

Parvata 8 15 35 58

Syagaja 6 13 35 54

Pokhara 5 10 35 50

Gorkha 3 6 35 44

Cisapant 1 2 35 38

Uparam Dad Citavan 4 7 35 46
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[Residence of] the Debtor  Days [required] Days [required] Deadline in Total
for the postal for a person to accordance [number
services (hulaka) arrive in Nepala with the Ain of] days
to reach the from various for preparing
respective place places along with  the document
from Nepala goods

Simdhult 3 6 35 44

Udaipura 8 16 35 59

Majha Kirata 9 18 35 62

Kunakuta (Dhanakuta?) 12 22 35 69

llam 18 30 35 83

Naya Muluki

Vrahma Deumamdi 30 70 35 135

Mahakali Kathamahala 30 55 35 120

Kamcanapiira 30 55 35 120

Muhana Nadt 25 45 35 105

Kailali Kacahart 25 45 35 105

Nepalagamja 20 35 35 90

Bike' Kacahart 20 35 35 90

Rapati Kathamahala 18 35 35 88

The area of Butavala

Syuraja 13 25 35 72
Khajahant 12 24 35 71
Majhakhamda 11 23 35 69
Palhinavalapura 11 23 35 69
Narayani Kathamahala 12 25 35 71
Vanagamga Kathamahala 12 24 35 71
7 districts

Parsa District 5 8 35 48
Bara District 5 8 35 48
Tappa Rauhata 7 10 35 52
Praganna Sarlahi 8 12 35 55
Mahutari (Mahottari) 10 15 35 60
District

Saptari District 15 22 35 72

i baki, read bake.

165



7. The Regulations on the Fulfilment of Revenue Contracts before the Year [VS] 1922

[Residence of] the Debtor Days [required] Days [required] Deadline in Total
for the postal for a person to accordance [number
services (hulaka) arrive in Nepala with the Ain of] days
to reach the from various for preparing
respective place places along with  the document
from Nepala goods

Morana District 25 30 35 90

Cautariya Gola 17 26 35 78

Chapakahiya Kathamahala 5 8 35 48

of Parsa District

Vanacaura Gos§vara 10 15 35 60

Kathamahala

Kausika Pachuvart 17 26 35 78

Kathamahala

Gosvara Ramgelt 25 30 35 90

Kathamahala

Mecidvara 30 45 39 110
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1. Ifabharadara or official who performs certain [government] tasks does not submit the
documents and accounts (bahi) of the first year in the second year as well, he shall not be granted
any jagira for as long as he does not submit the accounts and receive an acquittance for it.

2. If someone performs certain [government] tasks, being instructed on oral or written
order, he is not required to submit the accounts. If someone personally collects cash, goods, grain
or the like, or if someone expends any cash, goods, grains or the like, he shall have to submit the
accounts. [The government] shall receive the accounts from that person, collect the dues, too,
from him as ascertained, shall return to him the surplus (phdjila) and issue an acquittance for it.

3. If a dittha or bicart of an adalata, thana, amala office or any of the various offices, or
a bharadara, a clerk or the like of [royal] gate (dhoka) or frontier offices, or a subba, phaujadara,
kanugoi, caudhart, mukaddama or the like, or an ijara holder, jimmavala, jetha-budha, katuvala,
mijhara or the like collects more revenue in cash from the subjects than customary, then the person
who collects more revenue than what has been customarily collected before shall be dismissed
from his post. If the additional revenue is recorded in the account book (syaha) at the kacahari
office, he shall be allowed to enjoy the rent from that land until the date this has come to notice.
If [such revenue] is not recorded in the account book, he shall be made to return the excessive
revenue collected to the respective subjects and shall be fined an amount equal to that. If he does
not pay the amount of the fine, he shall be imprisoned at the rate of 1 month for every 5 rupees.

MA, 10.3kha. If someone’s father, grandfather or brother performs a government
task [of revenue collection] which requires the submission of the account and being
issued a receipt for it, and if he dies before he could obtain the acquittance, and if
[the deceased’s] sons, grandsons or brothers claim the [deceased’s] property, they shall
clear the account, pay the dues [and obtain an acquittance for this]. If they come [to
the office concerned] within 48 days [after their father, grandfather or brother has
died] and state: ‘We neither enjoy the property of our [deceased] father, grandfather
or brother nor do we clear his accounts and pay the dues’, [the government] shall seize
the property of the deceased’s sons, family members or brothers who were living in
a single household with the deceased person when he carried out the state business,
but they (sons, grandsons and brothers) shall not be arrested. They shall be let off. If
they hide the property [after their father, grandfather or brother, who was carrying out
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such a state business, dies] and come to give such a statement, the hidden property
shall be seized, and the property of each of the household members [who were living
in the same household when the deceased was carrying out the state business] shall
be confiscated. [Additionally], the persons who are [directly involved in] hiding the
property shall be imprisoned for 5 years and be set free after the prison term is over.
If they come to give such a statement after 48 days, they shall submit [the account and
clear it up].

4. If a jimmavala, mukhiya, theka or ijara holder burdens the subjects with additional
taxes and administrative fees and troubles them, he shall be dismissed [from his post] after he
has been made to return the additional tax payments he imposed on the subjects, and a fine equal
to that amount has been imposed on him. The land shall be granted to someone who has been
proven to handle money matters properly, to keep the peasants well disposed, and not to do any
injustice and harm [to them].

5. If a theka holder, amali or dvare could not exact the fines [from his area of jurisdiction]
imposed for minor offences, such as physical assaults, reciprocal verbal abuses, or disputes about
water channels, or for defamation or false allegations, within the period stipulated for him, and if he
is dismissed from his post before he can collect [such fines], and if his post is given to another amali,
dvare or theka holder, the former official shall not collect such [outstanding] fines. Also, the new
[appointees] shall not collect such fines. The subjects are exempted from such fines. If anyone does
not follow [this regulation of] the Ain and collects such remitted fines (kalama), he shall be made to
return to the subjects what he collected from them and he shall be fined an amount equal to that.

6. If someone possess only one set of kitchen utensils, bedding, and only one plough,
only a pair of oxen, only one axe, kukri, sickle, mattock (kodalo) and big cooking pan (bhadalo),
no collector (tahasiladara) of any of the revenue [functionaries] shall take such belongings or
recover his dues by making him sell them. [The dues] from such a person shall be collected from
the harvest of the land [he tills] once the standing crops are ripe. If [his crop yield] is not sufficient
[to pay his dues], he shall be made to sign a loan agreement without security (kapali tamasuka)
for the dues he should pay off, and the land shall be stripped [from him] and be given to another
person. [Any official] who collects [revenue] from such a person shall be fined an amount equal
to the amount he has collected. If he does not pay the amount of the fine, he shall, in accordance
with the Ain, be imprisoned.

7. While collecting revenue from the subjects, it shall be collected as it has been paid before
in the manner of the doko-boko system!®. If a peasant has not cultivated any land (khetabari)
and does not have any cash or goods nor does he have any business or trade, then only 1 paisa
as a candrayana fee shall be collected from the household of such a peasant. Beside this fee, no

159 ‘A term used to denote the labour services and payments in cash or in kind due on kipat lands’ (Regmi 1978:
857).
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other tax or fee, such as godadhuva, cumavana, gadimumarakha, saunephagu, jhara or the like,
shall be collected from him. If anyone collects [such taxes or fees from such a person], he shall
be fined an amount equal to the amount he exacted, and the amount exacted shall be returned [to
the person from whom it was exacted].

8. If an ijara or theka holder asks for an exemption (minahamojara) [from the payment
of rent], stating that the land they took into lease under the ijara or theka arrangement has suf-
fered from a drought and dryness, or has turned into sandy land, remained barren or [the crop]
is afflicted by a disease, or the irrigation channel is damaged, or it has been flooded or swept
away by a landslide, [the crop] has suffered from fire, a hailstorm or has been stolen, or [the har-
vested crop] sank after the boat [transporting it] capsised while crossing a river, or the peasant
[who was cultivating the land] ran away [without paying the rent], and therefore no income was
generated from that land, they shall be granted a remission for such fees which are recorded in
the lease contract and [revenue] agreement as remittable. Exemption shall not be provided for
non-remittable items. The theka holder must pay [the revenue] in that case. If a clerk exempts
someone from paying the rent which is not recorded as remittable, he shall be made to compensate
for the exempted amount and be fined an amount equal to that.

9. If [someone] asks for an exemption from the payment of rent, stating that the [govern-
ment] land received under the amdanata arrangement has suffered from a drought and dryness,
or has turned into sandy land, remained barren or [the crop] has been afflicted by a disease, or
an irrigation channel is damaged, or [the land] has been flooded or has been swept away by
a landslide, [the standing crop] has suffered from a hailstorm, a fire or has been stolen, or [the
harvested crop] sank after the boat [transporting it] capsised while crossing a river, or the peas-
ant [who was cultivating the land] ran away [without paying the rent], and therefore no income
was generated from that land, he shall be exempted from the rent that is recorded as remittable
in the lease contract or in the ordinance (savala) after [the incident] regarding the field has been
inspected, and a written statement witnessed by local notables has been prepared. Exemption shall
not be provided for the things that are not recorded [as remittable]. If a clerk exempts someone
from paying the rent which is not recorded as remittable, he shall be made to compensate for the
exempted amount and be fined an amount equal to that.

10. The Sadaramulukikhana shall obtain the contract papers from all places on which
revenues to be collected are recorded, and shall, as per the [set] instalments, collect the revenues
from the rakama holders and other revenue functionaries (karinda) to whom [revenue items] are
assigned under ijara and amanata arrangements. Any amount ascertained as due after finalizing
the collections and balances (vasila-baki) at the end of the [fiscal] year, shall be collected after
giving a report to the minister. If the clerks of the Sadaramulukikhana, by negligence or out of
favouritism, do not collect the [revenue] amount that can be collected as per [set] instalments,
they may be fined [an amount] considered [appropriate] by the prime minister and the Kausala.
If any clerk of the Sadaramulukikhana lends money [to someone] which is collected from the
[SadaraJmulukikhana itself, the lender shall be made to pay the amount advanced as a loan along
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with interest and be fined an amount equal to that amount. If he does not pay the amount of the
fine, he shall, in accordance with the Ain’s [regulations], be imprisoned.

11.  While the Kausttosakhana, Mulukikhana and Kumaricoka collect revenue from the
rakama holders who have been assigned [revenue items] under ijara or amanata arrangements,
and obtain their signatures for the cash salaries or for the rebate they receive, [the person con-
cerned in these offices] shall not collect any additional amount [from them] from the 13" of the
bright fortnight of Pausa of the year [VS 19]11 onwards. [The rakama holders] shall not give their
signature in this regard. If [any official] collects an additional amount from the rakama holders
by humiliating them and causing them distress, or obtains their signature, [such an official] shall
be fined 20 percent of the additional amount collected by causing them distress.

12. The rakama holders who have been assigned revenue items under ijara or amanata
arrangements shall submit [the rent], as set per instalments, before (odho/odo) the 11" of the
bright fortnight of Pausa of the year [VS 19]11. They shall not submit the additional rent. If [any
official] collects additional rent from them and forces them to give their signature for it, they shall
come to the prime minister to report. If [any rakama holder] submits additional [rent] without
reporting this to [the prime minister], he shall not receive a rebate from the Kumaricoka or from
any other offices which are given the authority to grant a rebate.

13. The levies and fees customarily paid in the past, such as the vajavi, serma, sirto,
mahasila, saunephagu fees, shall be exacted from the peasants and theka holders of the thumas
and khuvas throughout the realm even after the designated [fiscal] year has come to an end. The
peasants, too, shall submit [such levies and fees] on a stipulated date in full at the end of the
[fiscal] year. Even after a jagira holder or dvare is dismissed from his post, he shall be allowed
to collect [the dues] of the levies and fees from the peasants [for the period] when he still held
the position. The peasants, too, shall submit [such dues] to him.

14. A dvare or theka holder, who makes an income during his tenure from fines imposed
on someone who has been enslaved for committing incest, or who has assaulted someone and
made him bedridden, who has committed an offence which leads [himself or the victim] to caste
degradation or exclusion from commensality with respect to cooked rice, or who has committed
[a theft], stealing someone’s cash, goods, gold, silver, grain or land, shall be allowed to collect this
income even after he is dismissed from the post as dvare or theka holder. [He shall] collect fines
and winning fees [from the litigants and defendant] imposed in accordance with the Ain. Any
fine imposed during the tenure of a previous prime minister shall not be allowed to be collected
once the prime minister has changed.

15. [This section is] cancelled.

MA, 1015. Among the father, grandfather, brothers, sons, brothers’ sons, parental
uncles who live in one household without partitioning their ancestral property, if one
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of the household members accepts a government revenue item or the like, or takes
a loan, and if he dies before clearing up the government revenue account or before
paying the debt, and if [the deceased’s] household members who are living in the same
household without partitioning their ancestral property, before cremating the corpse,
go to the Kumaricoka—if they live in Nepala or to the nearest offices, frontiers or
amala office, if they live far away (outside the valley), which is under the jurisdiction
of [the local] offices or frontiers—and state: ‘We could neither submit the revenue ac-
count nor could we pay the debt [of the deceased person]. We sign over our property,
such as household, land, cash, goods and whatever else we possess. The government
may seize it’, they shall not be forced to submit the revenue account or to pay the debt.
They shall be made to sign over whatever property they possess [to the government],
and the government then shall seize it and issue an acquittance for it. If they come to
give such a statement after they cremate the corpse, or they hide their property and lie
to the government, they are considered untruthful. Such persons shall be detained, and
the actual dues of revenue and debt shall be recovered from them, after calculating it
properly and giving them an appropriate reduction. If they do not pay these amounts,
they shall be imprisoned at the rate of 1 month for every 5 rupees until they have
served for the entire amount.

16. While making revenue arrangements, [the revenue items] shall be granted to a wealthy
person for as long as he is proven to be reliable and to handle money matters properly. If no wealthy
person comes forward [to accept the revenue items], and if it has to be granted to someone else,
the revenue items shall be allotted to someone by making ijara or amanata arrangements after
a wealthy person is presented as guarantor, so that no loss incurs to the government and no peas-
ants die [due to excessive rent collection]. If no wealthy person is ready to act as guarantor for
this person (i.e. for the prospective contractor) and no wealthy person accepts the ijara or theka,
the total [revenue income] of the government shall not be ruined by granting [revenue items] to
an insolvent person. [In such a case] the government shall assign the task of revenue collection to
a person on a salary basis. If under such circumstances any loss occurs while exacting the reve-
nues, neither the prime minister nor any other employees (karinda) shall be held accountable, nor
do they need to make up the loss from their household property. It is a loss of the government. If
the revenue items are neither assigned as an amanata arrangement nor are they given to wealthy
persons, but they are given to insolvent persons under theka or ijara arrangements, and revenue
is lost, the loss incurring to the government and subjects shall be recovered from whoever made
the allotment—be it the prime minister or any other clerk.

17.  Except the five times venerable mahardja of Gorkha, if any other king has granted land
to someone by exempting him from levies such as gadimumarakha, godadhuva or cumavana, such
a person cannot be exempted from such levies after the king [who granted him the exemption]
is dethroned. [Such levies] shall be collected from him. If he was exempted from such levies
earlier [by a regional king] who is dethroned now, and if also the king of Gorkha approved and
confirmed the exemption through a lalamohora, such levies shall not be applicable to such land,
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irrespective of whether the recipient or his offspring are enjoying the land or they have gifted or
sold [it to someone]. [Such levies] shall not be collected.

18. If the employees (karinda) who perform the task of revenue collection under an amanata
arrangement within the realm of the five times venerable king, such as the collection of revenue
derived from tolls and customs (jagata bhansara), from mines, timber or from any other revenue
item, and if they, as if they were kings, connive with dhakres, jagira holders, merchants or peasants
and decrease the government revenue through charitable acts, irrespective of whether they are
announced orally or by issuing documents, such employees are disloyal to the salt. They shall
be dismissed from their posts, the amount [from the government revenue] they enjoyed through
conniving with the subjects shall be recovered from them and they shall be fined an amount
equal to that. Once the fine is collected from them, they shall be set free. If they do not pay the
amount they enjoyed through conniving with the subjects and the fine imposed on them, they
shall be imprisoned at the rate of 1 month for every 5 rupees until they have served for the entire
amount.!®

19. If a jagira holder who performs the task of revenue collection for the realm of the five
times venerable king, such as collecting the revenue derived from tolls and customs, from mines,
timber or from any other revenue item, either through a dharmapatra or in express terms offers
bribes or presents (salamr) to the lords appointed by the government, or issuing a document along
with his signature and seal, or in person promises to give a certain amount and thereby causes
a loss to the government, or he runs a business by making secret offerings in writing, conniving
with [government] employees and without informing the king and prime minister about it and
[thereby] causes a loss to the government, or he [fraudulently] decreases the taxes, money or land
[rent] he has to pay, the amount he has offered as a bribe or present shall be confiscated from
[the property of] such a disloyal jagira holder, and he shall be fined an amount equal to that and
he shall be dismissed from his post. If it is a dhakre, peasant or merchant [who commits such
a disloyal act], he shall be made to return the amount he gave as a bribe or present and shall be
fined an amount equal to that. If he does not pay the amount of the fine, he shall be imprisoned
at the rate of 1 month for every 5 rupees until he has served for the entire amount.

20. While distributing state-owned and royal guthi land under the adhiyd'®', kuta'®> or
tihau's system, or while issuing a lalamohora, daskhata, savala, written deed of lease or reg-
ulation, or while distributing revenue items such as mines, mints, tolls, customs, chieftainships
(caudharat), monopolies (ekahatti), distilleries, or while appointing caudharis, mukaddamas,
Jjaminadara or the like in Madhesa, or while distributing revenue items such as [the income from]

160 This section is wrongly inserted between §§ 22 and 23 in MA,.

161 A system of share-cropping in the central hill region, under which the cultivator paid half of the rice-crop
as rent.

162 A system of tenancy under which a cultivator paid a fixed quantity of produce or a fixed amount of money
as rent to the owner of the field.

163 A system of tenancy under which a cultivator paid Y5 of the produce as rent to the owner of the field.
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the timber office (kathamahala), [the collection of] wild sugarcane (kasa)'®, pasture land, the wood
office (thigurimahdla), [the collection of] husks (bhusa)'%, market customs (hattasayera), custom
posts for grocery market (gola), opium offices (aphimamahala), saltpetre offices (soramahala)
or [the sale of] blankets or the like, or while formalizing decennial (dasa sala) or quinquennial
(parica sala) lease contracts for [the cultivation of] non-arable forest land (kalabaiijara), or while
distributing the levy collection rights (rakama) such as [for the collection of] gadimumarakha,
godadhuva or cumavana, while distributing such revenue items and while making [land] assign-
ment in Nepala, the hill regions and the Terai under the ijara or amanata system, if anyone [who
wants to receive a revenue contract] comes and states that he will pay such and such an amount
as appointment fee (salami) [for the contract], then the amount he has offered as the appointment
fee shall be recorded in the revenue contract made with him, and the total amount shall be set up
in the contract [calculating both the appointment fee he offered and the actual revenue amount he
has agreed to pay]. The hakima and clerks who distribute the revenue items shall not personally
take [any amount from the rakama holders for assigning revenue items to them]. If it is proven
that they do not record [the amount] offered as an appointment fee in the revenue contracts, but
they personally enjoy it, the amount they have enjoyed (bigo) shall be seized, and they shall be
fined an amount equal to that. Even if someone [who accepts the revenue items] offers—of his
own volition and regarding [the person in charge] as hakima—[something to the latter] as a gift
(najara) without considering it a token of thanks for assigning him the revenue items'®® and
without being forced by anyone to do so, the hakima or clerks [who have distributed the revenue
items] shall not personally enjoy such gifts [given by the revenue assignees]. Such gifts shall be
recorded in the account book and be deposited to the government [treasury]. If it is proven that
they personally enjoy such gifts, what they enjoyed shall be seized, and they shall be fined equal
to that amount.

21.  No senior hakima or clerk who executes the following [government tasks] shall accept
bribes or gifts: the persons who work at the various courts and deliver justice, who receive the
accounts and issue receipts, who make entries of revenue collections, who serve at the Sadar-
adaphadarakhana and allot and re-allot land, who serve at the Kausitosakhana and make purchases
[of various items], who distribute cash salaries, who distribute land under the ijara and amanata
systems, who make revenue arrangements for monopolies and distilleries, who distribute rewards
on order, who make laws, who make arrangements for [the collection of] the gadimumarakha,
cumavana or godadhuva levies, who serve at the Guthi Kacahart and execute the tasks concern-
ing royal guthis, who serve at the registration office of a kampu, paltana or kampant and assign
unclaimed land [to the military and civil servants], who reassign irrigated paddy fields and
unirrigated slopes under the adhiyd, kuta and tihau systems, who assign unclaimed or withheld
land, who collect rent, who distribute cash salaries or rent to the [staffs] of a kampu, paltana and

164 The exact meaning of term is unclear. It might refer to Saccharum spontaneum and therefore be a profitable
resource for paper production.

165 In the eastern Tarai districts, the landlord had to be provided with husks by way of a levy, as fodder for his
cattle (bhusavan, see Regmi 1970a: 124). This might be a reference to such kinds of levies.

166 cina linako mana herna lagar, read lina dinako sanahe nalagai (MA,).
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kampant, who cause lalamohoras to be issued, who have stamped daskhatas or letters issued from
the prime minister or his deputy, who [are appointed as] bharadaras at the various offices and
frontiers, who accept revenue items under ijara or amanata arrangements such as mines, mints,
tolls, customs or the like, who [are appointed] as amali, dvare, mukhiya or jimmavala in the hill
regions, the hakimas who accept various positions in the Terai, who [are appointed as] colonels in
various provinces who carry out the reassignment of caudharis, mukaddamas, jaminadaras or the
like, who distribute the revenue items such as [the income from] the timber office, [the collection
of] wild sugarcane, pasture land, the wood office, [the collection of] husks, market customs, custom
posts for grocery markets, opium offices, saltpetre offices or [from the sale of] blankets or the
like, who formalise quinquennial lease contracts for non-arable forest land, who fix boundaries,
and who carry out their tasks within Kathmandu Valley, the hill regions, or the Terai. If [such an
official] accepts bribes or gifts, it shall be deemed that he took a bribe irrespective of whether he
records [the amount hence accepted] in the account book or not. The amount he accepted shall
be seized, and he shall be fined an amount equal to that.

22. If someone collects revenue by way of a monopoly or in a manner similar to a monopoly,
without having received any sanada or savala from the government [authorising him to do so],
or he exercises such a monopoly, then the profit he is proven to have made after he took on the
monopoly shall be seized and he shall be fined an equal amount. If he does not pay the amount
of the fine, he shall, in accordance with the Ain, be imprisoned.

23.  While accepting revenue items, if around 2-3 persons jointly accept a revenue item—
whether the revenue amount proposed to be paid is more than the current rate or is at the current
rate—by recording their names in the deed of lease or contract as partners, and if, later on, a dis-
pute arises between them after they have worked for some days [together], and if they do not
allow one of the partners to continue his work and only the other partners come forth and carry
out the work, or if they exclude one of the partners whose name is recorded in the deed of lease
or contract and give his part of the work to someone else, then [the profit or loss] for as many
months as the partner whose name is recorded in the deed of lease or contract had been excluded
shall be calculated, and irrespective of whether there is a profit or loss for that revenue item, all
the partners who are named in the deed of lease or contract shall partake equally [in the profit or
loss]. If someone comes to complain that he has not received his share of the profit, his share of
profit shall be provided to him and 10 or 20 percent shall be charged [as the administrative fee].
If one of the partners has quit the lease after consultation among the partners,'®” and has handed
over his letter of resignation, then he shall not be entitled to share profit or loss. One shall not
give him anything.

24. If rakama holders, low or high in rank, who execute the [government] tasks and thus
need to submit accounts [to the government], prepare the necessary documents in accordance

with the regulations laid down in the Ain or savala, submit the accounts as well as the amount

167 bhaika sallahale samela hunata pani, read bhaika sallahale ma samela humna bhani (MA,).
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proven as dues, and if the Daphadarakhana and Kumaricoka offices, too, inspect their accounts and
submit a report to the Kausala with a recommendation for possible exemption [for certain dues],
even if there is a delay in issuing an acquittance in the form of a lalamohora [to those rakama
holders], it shall be obvious that they have submitted'®® their accounts [on time]. [In this case]
it is deemed that the Kumaricoka is responsible for the delay. It is permitted to assign [further]
Jjagiras to such rakama holders.

The regulation applicable when someone comes to complain about a person who has
appointed someone else to collect dues, and that person has collected dues twice or
collected more than [what is applicable], but [the former] fraudulently claims that
he has not appointed that person and had not sent him to collect dues, or that he had
employed him before, but [his employment] has since been cancelled:

25. If someone, such as a merchant or grain speculator, receives a theka or ijara contract
for the khuva land of a jagira holder, and if such a person sends someone to collect [rent], and if
the latter collects more than the customary rent, or else forcibly collects dues for a second time
from [a peasant] who has already cleared his dues, claiming that he still has dues to pay, and if the
[respective] peasant comes to complain [about it], and if [the holder of the theka or ijara arrange-
ment]—when he is questioned as to whether he had sent that person to collect rent or not—claims
that he is not the person he has sent to make the collection or that he had employed that person
before, but [his employment] has since been cancelled, and if it is proven upon investigation that
he had indeed sent [that person to collect the rent] and he has not dismissed that person, then the
person who lies that he has not sent [that person] or that [that person’s employment] has been
cancelled, shall be fined 20 rupees, if it is proven that he was not aware that [his appointee] had
collected the rent [from the peasant] for a second time. [The amount] collected additionally shall,
in accordance with the Ain, be returned to the respective peasants. The person who collects the
additional [rent] shall be punished in accordance with the Ain.

The regulation applicable when [a government employee serving at an account
office] receives, before or after the deadline of rent payment, the account of [a jagira
holder] and willingly issues an acquittance for the rent paid and for the dues, and
he again detains the rakama holder on the grounds that he has dues to be paid [to
the government]:

26. Concerning the revenue items given under the ijara or amanata system, if a hakima
who has granted the revenue items to a ramaka holder makes him sign the deed of relinquishment
of right (rajinama) and says that he will personally deal with the rent collected and dues to be
collected, and if the rakama holder submits the account recording the rent collected and his dues,

168  bujhayako, read na bujhayako (MA,).
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and [the hakima] accepts the account and issues an acquittance for it, and then the same chief
official forces the [rakama holder] to pay the dues, and [such a rakama holder] comes to complain
about it, [the hakima] shall be fined an amount equal to what he has claimed as dues [to be paid
by that rakama holder]. If he does not pay the amount of the fine, he shall, in accordance with
the Ain, be imprisoned. Two percent shall be collected as the winning fee from the one who has
won the case (i.e. the rakama holder).
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1. While granting remission after receiving the accounts books (bahi) submitted, a clerk
(karinda) who serves at an adda office shall not grant remission on any heading that is not satis-
factory to himself or that is not appropriate, even if a lalamohora [from the king] or a daskhata
from the prime minister has been issued [ordering him to do so]. He shall approach the prime
minister and report the details of the matter that is not satisfactory to himself. If a clerk, without
reporting [such matters] to the prime minister, grants a remission on any heading that is not
appropriate just because a mohora or daskhata has been issued [ordering him to do so], he shall
be fined 5 percent of the total amount he has granted as remission. If he does not pay the amount
of the fine, he shall be imprisoned at the rate of 1 month for every 5 rupees.

2. Ifany land taken into lease by a rakama holder on the basis of an ijara and theka arrange-
ment suffers from a hailstorm or drought, or turns into sandy land (baluburja), or is flooded or
buried, or [the harvest] is stolen or swamped by a river, or the tenants run away [without paying
their rent] and no income could be derived [from the land], or [the land] is re-allotted from the
government before the tenure [of the current peasant] comes to an end, and if there remain any
dues to be paid [to the government], [such dues] shall be recovered from the household property
of the respective ijara or the theka holder; if there still remain dues [after the exaction of his
property], [a loan agreement] shall be prepared recording the repayment details, and it shall be
collected from his offspring as soon as they are capable of paying.

3. People [who collect] and submit taxes and administrative fees (rakamakalama) [to the
government] shall be granted appropriate remission in accordance with a lalamohora [from the
king] or daskhata form the prime minister. Remission shall not be granted without a lalamohora
or daskhata. Remission shall not be granted even to those who claim to have received an order
(hukuma) from the king or an order (pramarngt) from the prime minister. Someone who has died
or run away [without clearing his dues] shall not be granted any remission, even if an order [from
the prime minister] is presented.

4. If any clerk or rakama holder entrusted with the collection of taxes or administrative
fees from land, for the welfare of the government, imposes a rate that is higher than what is fixed
in the ordinance (savala) or the assessment of the crop yield, and if he, without reserving even
a single paisa for himself, records the additionally imposed revenue income in the account books
(syaha, sresta) and deposits it to the government treasury, then such a stupid clerk or revenue
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collector shall not be fined because he has entered the income into the government treasury
without reserving anything for himself. Any land or cash that is exacted [from the peasants] by
imposing a rate that is higher than what is fixed in the savala shall be returned to whomever it
belongs after requesting the government to issue a sanada [in favour of respective persons] and
a receipt for it shall be collected from the tenants.

5. If any clerk or rakama holder entrusted with the collection of taxes or administra-
tive fees from land, for the welfare of the government, imposes a rate that is higher than what
is fixed in the savala or the assessment of the crop yield, and if he—reserving some of it for
himself—records the additionally imposed revenue income in the account books and deposits
the remaining amount to the government treasury, or else reserves all of it for himself, then the
amount deposited to the government treasury shall be refunded after requesting the government
to issue a sanada [in favour of respective persons], and it shall be arranged that the amount kept
by the clerk or rakama holder is refunded to the peasants, and a receipt for it shall be obtained
from them. The clerk or rakama holder shall be fined an amount equal to the portion he enjoyed
without recording it in the account and depositing it to the government treasury.

6. If any clerk or rakama holder entrusted with the collection of taxes or administrative
fees from land wittingly collects less than what is fixed in the savala or the assessment of the
crop yield by taking bribes or out of favouritism, or else exempts an amount, then the exempted
amount together with a fine equal to that amount shall be collected from such a clerk or rakama
holder. Irrespective of how many years the clerk or rakama holder has exempted the amount, the
peasants shall not be required to pay it.

7. If someone is detained by bailiffs without being imprisoned for a crime concerning
land assigned as amanata from an adalata or thana office or the government, or for [not paying]
administrative fees such as a fine, wining fee, pana-phula fee, baksaunt fee, a 10 or 20 percent
court fee, or [a fee for] selling a slave, and if he escapes and cannot be traced, it shall be arranged
that a written report (muculka) is prepared from the place where he was detained, stating: ‘[Such
and such a person] was detained in such and such a place. He was not let off out of favouritism.
He was guarded by such and such soldiers or bailiffs’, and a sanada shall be issued [with the same
details], and the clerks who receive the account shall grant a remission [for the outstanding dues
from the fugitive]. If it is ascertained that [the detainee] escaped because he was let off through
bribery, favouritism or through negligence, and he did not escape from the detention under the
watch of the bailiffs, then the clerk who allowed him to escape by not detaining him, or by not
keeping him under the surveillance of bailiffs, or by taking a bribe, or by exercising favouritism
shall be made to pay the amount the person who has escaped was required to pay and he shall be
fined an amount equal to that.

8. If [the clerks] who carry out the daily tasks of receiving accounts, preparing the total

accounts and issuing receipts, while receiving the accounts for ijara contracts and amanata
assignments or the like, record [the income from] some administrative fees (kalama) in the ledger
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(syaha), [but] do not record it in the abstract account (avarje) and the personal account entries
(dhapot), or else it is recorded in the abstract account and personal account entries, but not in
the ledger, once it is recorded in [at least] one of these documents, non-recording [the income
in the other documents] shall not be considered theft. It shall be considered negligence. Those
errors which require correction shall be corrected, and an acquittance shall be issued for the total
account. No punishment or fine shall be required for such errors and omissions.

9. If someone receives a reward from the five times venerable king or carries out a col-
lection from subjects or tenants and later on for some reason he is ordered not to collect it and
to return it, and if it is ascertained that he keeps any of the cash, goods or the like which he has
received with the responsibility of returning it to the respective person, for himself, and if 35 days
pass after he arrived at the place where the person to whom he is supposed to return the goods
he collected lives, or after he met that person without returning it to him, then it shall be deemed
that he has kept [the cash or goods] with the intent of enjoying it himself. The cash or goods in
question shall be returned to whomever they are supposed to be returned to, and [the person who
holds back such cash or goods] shall be fined an amount equal to their value. The person to whom
[the cash or goods] are returned shall be charged 10 percent [of the total value as fee]. If [the
person who holds back cash or goods] fails to pay the amount of the fine, he shall, in accordance
with the Ain, be imprisoned.
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10. On Default in the Payment of Arrears

1. In the matter of cash [income] from taxes and administrative fees [derived] from
an amanata assignment which are to be submitted to the palace by the bharadaras or officials
(kamadara) from all offices from the East to the West and from Kathmandu, if they raise goods
from the land [assigned to them] instead of the money which is to be brought for submission,
a written statement (muculka) shall be obtained from them and they shall be granted a rebate,
if they have brought goods at the same rate as they were received by them. Such goods shall be
auctioned off in the presence of a general, colonel, kapardara, kajt, khajarict, sardara, subba or
dittha official and the amount [thereby] realised shall be collected from the palace. If someone
prescribes [levies] at a rate higher than the current [rate] on the land and brings certain goods that
were not collected from the land, pretending that they were, he shall be made to issue a written
confession and shall be fined an amount equal to the profit he made from [the levies] raised from
that land at a [higher] rate. If someone raises [the levies] from the land in cash, [but] buys goods
[from the collected amount] and brings them in, [falsely] declaring that these goods were collected
from the field, he shall be made to hand over the amount of cash [he collected] and be fined an
equal amount. If he does not pay the amount, he shall be imprisoned at the rate of 1 month for
every 5 rupees.

2. If the theka holders or revenue collection assistants (gumasta) raise [levies] from ten-
ants of the villages within the realm and keep [the collected amount] for themselves, and they
lie to the government that the dues from that land are still to be collected, such thieving ijara or
theka holders shall be made to hand over the amount they have lied about and be fined an equal
amount. If they do not pay the amount of the fine, they shall be imprisoned at a rate of 1 month
for every 5 rupees.

3. [This section is] cancelled.

MA, 12.3.  When the Kumaricoka office declares that [the ones who] are involved in
government trade and transactions, ijara and amanata holders who owe government
dues, debtors or rakama holders, are required to pay the appropriate government dues,
and if they fail to pay the dues, [but] present a noble person or wealth as surety, it shall
be accepted and they shall be let off for 1 month. If they fail to present such sureties,
they shall be imprisoned for 1 month at Kumaricoka. If they fail to pay [the dues] even
after 1 month, they shall be fettered and imprisoned for 2 months at Kumaricoka. If they
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fail to pay [the dues] even in 2 months, the dues shall be recovered by auctioning off
their house, land, jewellery and so forth. If the [property] auctioned off is not enough to
recover [the dues], they shall be put into a jail at the rate of 1 month for every 5 rupees
until the due amount is deducted [in this way], and they shall be forced to work on road
construction. Once the prison term is over, they shall be released.

4. If someone has dues to pay, since the [full rent] from his land could not be realised, the
amount that could be realised shall be received and he shall be given a period of 1 year, ordering
him to make the collection of the remaining amount which could not be realised. If he is not
able to submit that amount even after the deadline lapses, such a theka holder, revenue collector
(tahasiladara) or the like shall be imprisoned at the rate of 1 month for every 5 rupees. Once the
prison term for his dues is over, he shall be set free.

181



11. On Forced Labour

1. If tenants (mohi) and peasants (kuriya) [cultivating] birta, sunaguthi, chapa land or
state-owned irrigated paddy fields or unirrigated highlands provide farm labour or porterage [to
their landlords], having issued a written agreement to do so, [the landlords] shall not be held
accountable. [If a landlord] forces [the tenants and peasants] to provide him with farm labour and
porterage without any verbal or written agreement, and if someone comes to complain about it,
the landlord shall be made to pay them wages at the rate of 10 paisas per day, and shall be fined
an amount equal to that. If the tenants do not provide their landlords [with the services] they
agreed to, [such] tenants shall be evicted [from the land].

2.  Amalis and rakama holders shall not request subjects to carry out work for private
purposes. Amalis, jagira or rakama holders shall not enjoy generous hospitality from the sub-
jects when they visit the villages, towns or land assigned to them, forcing them to do so. Also,
the peasants and subjects shall not give generous hospitality to [such functionaries]. If a peasant
comes to complain that [his landlord or a government functionary] has not paid [his wages] as
agreed, or has requested services and made him work by force, but has not paid at all for this, and
if such an allegation is proven, the person who agreed to the wages [but did not pay them] shall
be fined an amount equal to the wages he agreed. The person who forces [peasants] to serve him
shall be made to pay them a daily wage of 4 anda per person and shall be fined an amount equal
to that.

3. Except for forced labour for state affairs, which has been established and practiced [from
times past], a state functionary, such as a jagira holder, revenue collector, ijara holder, contractor,
a caudhart, kanugoi, mukhiya, rakama holder or the like, shall not demand [forced labour such as]
Jjhara, betht, begart for his personal purposes or for other state officials—irrespective of whether
they are low or high in rank—who are stationed from east to west, such as generals, colonels,
cautariyas, kajis, sardaras, bharadaras, [royal] gurus or priests. If [forced labour such as] jhara,
betht, begart is demanded from peasants or commoners unlawfully, and if someone comes to
complain about it, [the official who demanded forced labour] shall be made to pay them wages
at a rate of 4 anas per day for 1 person and shall be fined an amount equal to [the wages] he has

to pay.

4. If [an official] has to take people from the land or villages assigned to him somewhere
as porters, he shall calculate the number of days he requires their service, give them food for the
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morning and evening, pay them a wage of 10 paisas per day and take them with him. If someone

comes to complain that he has not received his wage, [the official] shall be made to give him [the
wage] according to this rate and shall be fined an equal amount.
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1. If the rent collection certificates (tirjapurja), salaries, and rent are handed over to the
military—of a kampu, paltana or kampani—and civil jagira holders, the sequestration writ for the
rent to be withheld, too, shall be handed over to the officers responsible (pagari'®) for distributing
the rent to military (jangi'’®) and civil servants. If first the rent collection certificates, rent and
salaries are distributed, and once the distribution of the rent is completed the sequestration [writ]
is handed over [to the officers], the clerks of the Daphadarakhana or the like who are responsible
for giving out the rent, shall submit the rent to be withheld. Whoever hands over the rent without
passing on the sequestration [writ], such a person shall be made to pay damages equal to the
distributed rent and shall be fined an amount equal to that. If the rent collection certificates, rent
and salaries were previously received together with the sequestration [writ], [but] the rent was
distributed without keeping aside the rent to be withheld, the officials who distribute the rent and
the authorised bharadaras and the officers and huddas of the paltana or the like shall be made
to pay the damages for the rent which should have been withheld and a fine equal to that. If the
amount of the fine is not paid, they shall be imprisoned at the rate of 1 month for every 5 rupees.

2. When the clerks of the kampu or daphadara hand over the rent collection certificates or
salaries [to the jagira holders], they shall do so in the presence of a kaptana, lephtena, insayena,
subedara, jamadara or hudda official of the respective paltana. If a kaptana, lephtena, insayena
and subedara are not involved, then [the rent collection certificates or salaries] shall be handed
over in the presence of [at least] one of the three officers (pagar?) (i.e. kaptana, lephtena and
insayena) along with a hudda and jamadara. Whatever clerk hands the salaries or rent collection
certificates over [to jagira holders] without having such officers as witnesses shall be fined an
amount equal to the value of the rent collection certificate or the salary.

3. While lending money to any official working at the respective daphadara of the kampu,
paltana, kampanis or the like, or to a clerk, major or any other military personnel in accordance
with a pramangt or daskhata, the loan shall be advanced after preparing a loan agreement witnessed
(lit. ‘under the name of”) by the kaptana, lephtena, subedara, jamdadara, hudda, khalast, pipa or
lajima of the respective paltana, if such personnel is available; if not, this shall be witnessed by
the respective kote dittha or any other official posted at a kota. [The loan] shall not be advanced

169 Lit. ‘(wearing) a turban’.
170 Om., jangi (MA,).

184



12. On the Payment of Salaries

without preparing a loan agreement. Also, while handing over the rent collection certificates or
salaries [to such officials], it shall be carried out in the presence of and under the responsibility
of such officers. If one hands over [the rent collection certificates or salaries] without following
that procedure, the payment shall be considered as being made in violation of that order. The
officials from the respective daphadara who handed over the rent collection certificates or salaries
without following that procedure shall be fined an amount equal to the value [of the respective
loan, rent collection or salary].

4. If the revenue collection certificates and salaries are handed over [to the military staff
concerned to be distributed to the jagira holders] from the daphadara of the kampu, and if also
the [military staff concerned], i.e. the kaptana, lephtena, insayena, subedara, jamddara and hudda
distribute [the rent collection certificates or salaries to the jagira holders], and if the [distributed]
rent needs to be withheld because [the recipient] has committed a certain offence, the rent shall
be withheld and collected. If a jagira holder receives a rent collection certificate or a salary,
and if he collects the rent [from the assigned land to him] and enjoys it, and if he afterwards
commits a certain offence which [is punishable] by withholding his rent, and if it is ascertained
upon inspection that the rent which is to be withheld is no longer available [because the jagira
holder has already expended it], neither the clerks of the [respective] daphadara nor the officers,
Jjamadara and hudda of [the respective] paltana [who witnessed the rent distribution], nor the
tenants who [cultivated the land] shall be required to compensate [for the rent collected by such
a jagira holder].

[The regulation concerning] the calculation of rent to be obtained by [a government
employee] who is appointed after the first day of the month of Sravana, but dies
before the first of the month of Sravana [of the next year]:

5. [A government employee who is appointed from the first day of the month of Sravana
and] dies in the month of VaiSakha shall be entitled to receive Y5 of his emolument. If he dies
in the month of Jyestha, he shall be entitled to receive half of his emolument, and if he dies in
the month of Asadha, he shall be entitled to receive %; of his emolument. If such an employee
receives a monthly cash salary, he shall be entitled to receive it in accordance with his partnership
agreement or contract.”!

6. If a kampu, paltana or kampani is stationed at a remote frontier (gauda), and [the
officer] who is to replace the [incumbent] officer [serving there] fails to reach there by the day
of Sripaﬁcami, the former [officer] shall be entitled to collect the rent from the wheat [grown on
his jagira land]. The newly appointed [officer] is not permitted to argue that he was appointed
before Sripaﬁcami.

171 This section seems to regulate how much of a deceased employee’s salary is to be handed over to his heirs.
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7. If [a person] is appointed before éripaﬁcami, but the emolument of [an officer] who
will be dismissed from his post [only] after the SripaficamT has been assigned to him, the [officer]
who will be dismissed shall be entitled to receive his rent from the wheat [grown on the land
assigned to him up to Sripaficami].

8. If[an officer] is dismissed before Sﬁpaﬁcami, but he has not yet handed over his accou-
trements [to the government], he shall not be entitled to collect the rent of wheat [grown on the
land assigned to him], even if he submits his accoutrements afterwards. [The officer] who was
appointed before Sripaficami and was granted the land assignment (thekinu) shall be entitled to
receive the said rent.

9. If an officer is not dismissed until the day of Sripaficami, and he continues to put on
his accoutrements, he shall be entitled to receive the rent of wheat [grown on the land assigned
to him].

10.  If someone who is appointed before the first day of the month of Sravana is dismissed
after the first day [of the month of §ra‘1vana], he shall be entitled to receive the entire rent [of
1 year from his jagira land].

11. If someone who received an appointment along with a jagira assignment after the first

day of the month of Sravana is dismissed [from his post] before listening to the vasanta-recitation'
on the day of Sripaficam, such an appointee shall not receive any rent from [his jagira land].

172 Vasanta$ravana, the ritual recitation of the Gitagovinda on the day of Vasantapaficami.
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of Jagira Holders

1. If a turbaned (pagari) officer from a kampu, paltana or kampant is stripped of his
accoutrements, including his horse with saddle and bridle, then the [newly appointed] turbaned
officer who receives the emolument [of the dismissed officer] shall take his horse, saddle and
bridle, implements and riding trousers (custa '’®) prepared at the request of the venerable [prime]
minister and commander-in-chief. There shall be an assessment considering at which price the
items were received, to what extent they are damaged, and how much weight [the horse has lost],
and the reduced amount shall be paid to the dismissed [officer]. If a dhdakre is dismissed and if
he has preserved his accoutrements in the same condition as they were when he received them,
and none of the items are damaged nor has his horse lost any weight and is ready for use, he shall
receive a price [for his items] at the same rate as that at which he purchased them.

2. If a dismissed [officer] has preserved his items, implements and horse in a condition
even better than he had received them, and he has nourished the horse to be ready for use, then
the turbaned officer from the same paltana [who takes over his post] shall buy [the items from
him] at an appreciated rate. If an officer who is promoted or transferred declares that he will not
hand over [his accoutrements] on the grounds that he needs them for himself, then he shall not
be compelled [to sell them]. If such an officer does not have [his accoutrements anymore], he
shall have to search for replacements as he would search for his brother.7

173 Military trousers which are baggy from waist to knee and are tight from knee to ankle, also known as
‘jodhpurs’.
174 The meaning of the last part of the sentence is not completely clear.
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14. Recovering a Loan by Seizing Standing Crops

1. No one shall seize the standing crops of a jagira holder with the object of recovering
a long- or short-term non-governmental loan, except [for such loans made to allow payment
of] the darsanabheta to the king or a government loan, loans taken from government officials,
outstanding sums from government tax collection, fines or court victory fees due by him to the
government—Ithe collection of which is taken] in [the form of] the jagira holder’s crops. A clerk
(karinda) who makes a jagira holder pay his non-governmental debt by seizing a jagira holders
standing crops, even if [this jagira holder] is obliged to [re]pay, shall be ordered to go find the
person to whom he gave the paid amount and bring it back, and [so] return the jagira holder’s
standing crops, and [an additional] 10 percent shall be collected [from that amount] as a court fee.
The clerk shall pay damages equal to the amount in question. If he does not pay the fined amount,
he shall, in accordance with the Ain, be imprisoned at the rate of 1 month for every 5 rupees.

2. If [a military officer such as] a subedara, jamadara or hudda recovers a loan from
a jagira holder, low-ranking soldier (sipaht) or the like [arbitrarily, at a time] of his own choosing,
he shall be fined equal to the amount in question. If [the loan] is advanced, with the consent of
the jagira holder, sipaht or the like, [as recoverable at a time of the creditor’s] own choosing, and
with the creditor having placed a pagart or hudda [as a witness], no fine shall be imposed.

3. When bharadaras or daphtaris—who are [re]stationed every year at different offices
and given authority over kampus, paltanas, kampanis or pagaris of paltanas or jamddaras or
huddas, lend to jagira holders, they have hitherto recovered [their loans] by taking pure [coins] for
impure [coins], and half again as much in the case of pure [coins]. From now on, when lending,
[the lender] shall recover the amount at a rate of 11 rupees per 100 of the same type of rupee as
lent. If the jagira holder is unable to pay back [the loan], so that it needs to be deducted from his
jagira, the price [of the land] shall be determined based on its location and with the consent of
the jagira holder. Any bharadara who, in violation of this regulation, recovers [a loan] without
justification at a higher rate of interest or at a higher [assessment of land] value, the amount col-
lected in excess shall be taken from him, and he shall be fined equal to the amount in question. If
he does not pay the fined amount, he shall, in accordance with the Ain, be imprisoned at the rate
of 1 month for every 5 rupees.
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15. On Creditors and Debtors

1. A loan deed witnessed by the creditor’s father, sons or brothers shall be considered
forged. If a loan deed, an ijara [contract] or a surety deed is witnessed and signed [both] by the
one who has accepted [it, be it] a [lease of] land or deed of consent (kabuliyata)—[that is,] the
debtor—and by his father or a son who is past the age of 16, the creditor shall be allowed to
recover [the debt] from both the father and son. If [the son] witnesses and signs the deed [but]
later on declares that he will not pay the creditor back and will not take his share of the paternal
property, he shall not be allowed to do so. If the name of the son is not written on the land deed
(patta), loan deed or deed of consent, and if he declares that he will not take his share of his
father’ property or repay the loan, such [a son] shall not be taken into custody.

2. Ifaperson is about to die and someone comes to seize property, saying ‘His gold, silver,
cash and kind, jewels, household articles, house, land, male and female slaves, quadrupeds or
the like [has been transferred] to me in writing’, and if, when the deed and the parties involved
(patra) are considered, it becomes apparent that there are witnesses and scribes, and that [the
names of] the witnesses are even written [in the deed], then irrespective of whether or not the
creditors are present when the debtor is about to die, [the loan] shall be repaid in accordance
with the arrangement between the parties to the deed. [The creditors] shall receive satisfaction.
Ten and 20 percent of the recovered property shall be taken as a court fee [from creditors and
the debtor respectively].

3. If a debtor until the time of his death does not tell anyone that he has taken such and
such a loan from such and such a person, and if no household family member, villager, neighbour
or respected person knows that he has taken such and such a loan from such and such a person,
and if also the creditor says nothing [about the loan] for as long as the debtor is still living, broth-
ers, sons or wife of the deceased [debtor] shall not be obliged to pay anything [to the creditor],
regardless of whether [the loan] amounts to thousands [of rupees] or a blade of grass. They shall
not be made to pay. If [the creditor says that] it was only an oral [agreement] and seizes [claimed
property] with [such] inappropriate words, he shall be fined 10 percent of his total claim. If it is
determined that he has come to seize [property], having forged a loan deed, he shall be fined an
amount equal to that claimed in the deed.

4. If [someone’s] father, mother or elder brother takes a loan or engages in [some other]
transaction, and the father, mother or elder brother dies before having received the loan deed,
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then if there are witnesses [or other] evidence of the transaction, a deed shall be issued, with [any]
household members who know [about the transaction] and an adalata, thana or amala office as
witnesses. Such a deed duly issued to someone [in age] from a 16-year-old to a breastfed child
shall be deemed valid. [Creditors] shall be allowed to collect the amount.

5. In the case of transactions between or accounting relating to a debtor and creditor,
whether with or without a loan deed, if the debtor and creditor sit together, calculate [the outstanding
sum] and clear [the debt], and end by tearing up the deed, and if one party is a minor who has not
crossed the age of 16 and who, upon reaching the age of maturity, lodges a complaint that he is
not satisfied [with the settlement], the calculation shall be done again so that he is satisfied. If both
parties are past the age of 16, [that is,] have reached the age of maturity, and if one of the parties
lodges a complaint, the calculation shall be done again if the complaint is made within 6 months
after the settlement of accounts. If the party comes to complain after 6 months, he will not receive
[a hearing]; the earlier settlement of accounts and the tearing up of the deed remain valid.

6. If the five times venerable king (s77 5 sarkara) or anyone else draws up a loan deed, or
simply gives a loan, which the debtor himself accepts, the latter shall be made to repay the loan
if he has [sufficient] wealth [in the form contractually agreed]. If the debtor does not have [such]
wealth, he shall be made to repay the debt with his house, land, household articles, quadrupeds or
the like. If he does not have any of these, a document shall be prepared containing details of the
transaction (rasta kistako behora). Ten percent of the recovered loan shall be collected from the
creditor, and 20 percent from the debtor. A creditor shall not be allowed to have a debtor impris-
oned for wealth given as a loan. An adalata, thana or amala shall not imprison [such a debtor].

7. If the receiver of kusabirta land granted by the five times venerable king or other kings
is unable to maintain it and mortgages it to around 2—3 people or clears [a debt] with it, and if
those who have taken such land dispute [ownership of] the land, the [mortgage] shall be held valid
for the person who is recognised [as rightful holder of the land] under the 9-month deadline!”
regulation, irrespective of whether the land has been granted by the government or received by
some other person.

8. If, except for kusabirta, the owner of [a category of] birta—{such as] bekha, marauta,
phikadara, chapa, jiuni or mandacamala land—granted by the five times venerable king or any
other king mortgages it to around 2-3 people or clears [a debt] with it, and if those who have
taken such land dispute [ownership of it], then in the case where the dispute is between persons
the [mortgage] shall be held valid for that person who is recognised [as rightful holder of the land]
under the 9-month deadline regulation. If the government takes [the land] as collateral or for [debt]
clearance, even if it takes [the land] after others, the taking [of the land] by the government shall

175 See § 5.51. This section deals with the sale or mortgaging of property to more than one person at a time. In
general, the mortgage contracted first is the one that is valid. However, if the second mortgagee takes over
the property and the first one fails to file a complaint within 9 months, the second mortgagee is entitled to
retain control over it.
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be held valid in the case where a written [deed] has been received for a usufructuary mortgage
(bhoga), non-usufructuary mortgage (drsti) or the clearance of a debt if there is no dispute. Even
if a prior [creditor] is entitled to receive [land] according to the 9-month deadline regulation, he
is not entitled to receive land that has been obtained from the government as a bakasabirta or the
like. If there is a dispute, then even if the debtor declares that he will not give his land to another
creditor, but signs it over to the government [in order to clear] a debt, the government must not
take [the land]. The [land] shall be given to the person who, according to the 9-month deadline
regulation, is recognised [as its rightful owner].

9. If someone among a woman’s paternal relatives spends, sells or consumes jewellery,
household utensils or the like given to their daughter, sister or granddaughter by [her husband’s]
house, even if such a [woman] runs off with another man and dies, her paternal relatives shall
not be allowed to spend or consume it. Such property shall be that of the lawful inheritors on her
ritually married husband’s side [of the family]. If it is ascertained that her paternal relatives have
spent and consumed [such property], the amount in question shall be reimbursed, and they shall
be fined half of the amount in question. A loan deed without security shall be drawn up for any
person who buys such jewellery, and 10 percent [government fee] shall be collected from the one
who receives back [such] jewellery.!”

10177 If someone among a woman’s paternal relatives spends, sells or consumes jewellery,
household utensils or the like given to their daughter, sister or granddaughter from [her husband’s]
side of the family, and if [such items] have been spent or sold after consulting with her, they shall be
recovered from the paternal relatives, with 10 percent [of their value] taken [as a government fee].
No fine shall be imposed. If the articles—the jewellery or the like—are no longer in the possession
of her paternal relatives, their value shall be assessed and reimbursed in cash. Anyone who buys such
articles from her paternal relatives shall receive no [punishment]. If [the items] have been taken and
spent without consulting their daughter or by force, her paternal relatives shall make compensation
for the jewellery, with 10 and 20 percent [government fee] being collected respectively from the
one who receives back [the item] and [from her paternal relatives]. [The latter] shall be fined half
of the amount in question. A loan deed without security shall be drawn up for the buyer.

11. [This section is] cancelled.

MA, 17.11. If a case is filed at an adalata or amala office concerning a dispute about
trade and transaction or creditor and debtor, and, if while settling the dispute, the case
is decided to the satisfaction of both creditor and debtor [with the judgment] and a loan
deed is drawn, 10 and 20 percent fees shall be collected [by the adalata or amala] for
the drawing up of the loan deed in its presence.

176 What is meant is that the buyer of the property of the woman has to return it to her rightful heirs and in case
the unlawful sellers are not able to return the purchase amount have to issue a loan deed for that amount.
The heirs to whom the property is restored have to pay a court fee of 10 percent of its value.

177 This section has been wrongly placed at the end of the Article, after § 15.
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12. If, in judicial cases involving a fiscal transaction, financial accounting, arrears or the
like with the government, or a transaction between subjects, someone who, unable to pay in cash
an amount owed, declares that he will give land of his [instead], and if an adda, adalata, amala or
Sresta office are needed in order to arrange the transfer [of land], the transaction shall be carried
out in such a way that 6 rupees per 100 for land in the hill region, 4 rupees per 100 for land in
Nepala and 6 rupees per 100 for land in Madhesa shall be imposed as a [government land] tax in
whatever type of rupee!”® [the debtor] is obliged to pay in. If the transaction is carried out to the
satisfaction of both giver and recipient [of the land], it shall be valid irrespective of the [land]
value [agreed upon].

13. If a loan was transacted between a creditor and debtor through a loan deed and more
than 10 years have passed without the debtor paying any interest, [the latter] shall be made to pay
only double the principal; [the creditor] shall not be permitted to collect more. If the debtor has
paid more than the [total agreed] interest to the creditor from the day when the loan was taken to
[the day] when the interest is due, up to 10 percent interest on the [principal] amount recorded in
the deed shall be deducted [from the amount of interest the debtor paid] and whatever amount is
ascertained to be in excess shall be deducted from the principal. If the amount given is less than
the [total agreed] interest, it shall be deducted only from the [total amount of] interest; it shall
not be deducted from the principal. If of the interest and the principal owed to the creditor some
amount has been paid and some remains due, and 10 years have passed without [the debtor] being
able to repay, only double the remaining part of the principal shall be recovered; [the creditor]
shall not get double the principal. If 10 years have passed [on a loan] of grain, [a maximum of]
triple the principal shall be recovered; [the creditor] shall not get more.

14. No loan deed shall be executed that charges interest on interest that remains due when
a debtor is not able to pay. If anyone takes [compound] interest after executing a loan deed!” or
merely has [such] a document executed, whatever amount is ascertained to be compound interest
either taken [on the basis of] or written into a loan deed he has had executed shall be deducted
from what the debtor is required to repay, and the creditor shall be fined an amount equal to
the compound interest he took. If [the creditor] does not pay the fine, he shall be imprisoned in
accordance with the Ain.

15. Ifaproperty transaction occurs without a deed being executed,'® only a record of it being
made in a khata, baht or syaha account books, the baht, khata, syaha [or any other] documentation
of both parties to the transaction shall be examined, the offerings and repayments of both principal
and interest calculated, and a decision made as to [who is] to give and receive [what].

178 According to M. C. Regmi (1982: 73-75), several rupee units which varied in value reciprocally were used
in different parts of the country during the 19% century, including the mohora rupee, paisa rupee, gorakhapurt
rupee and various other categories of Indian rupees.

179 matasuka, read tamasuka (MA,).

180 tamasuka lesiyako, read tamasuka nalekhiyako (MA,).
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1. If an amount owed a creditor needs to be recovered through an adalata, thana or amala
office in the following 7 cases: arrears due to the government, arrears from a revenue collection
monopoly (rakama), arrears from a jagira holder’s standing crops, arrears [resulting] from expending
the share of standing crops due a landlord, restitution for burning down another’ house, restitution
for thievery, then the share [of property of the offender’s] brothers and sons who live unseparated in
the same house, the paternal property being as yet unpartitioned, shall not be set aside. Restitution
shall be made from the entire property of all [unseparated brothers and sons of the offender].

2. If a son declares that he will neither take his share of the paternal property nor repay
a debt incurred on it, and thus rejects [both inheritance and liability], the creditor shall take what-
ever of the father’s assets there are [that fall under his claim]. The creditor of a father shall not
seize hold of a son who says that he will not lay claim to any of his father’s assets. An adalata,
thana or amala shall distribute whatever property there is proportionally [to creditors] and issue
acquittances. 10 percent of the amount recovered shall be taken [as a government fee].

3. If a son takes a loan without the consent of his mother and father, the creditor shall
recover [the debt] from the son’s acquisitions and earnings. The creditor shall recover [the debt]
from the mother’s and father’s wealth and property only if the parents willingly pay. If mother
and father do not [want to] pay, the creditors shall not be allowed to recover [the debt from their
property] as long as they are alive.

4. If a son living [in a joint family whose property is still unpartitioned] causes mischief
and commits an offence, the father shall pay [the compensation or fine]. If the father declares,
‘I will not pay; imprison [him]’, [the son] shall be imprisoned 1 month for every 5 rupees. Even
if [the son] commits a crime calling for the confiscation of an entire property, only the son’s share
of property shall, in accordance with the Ain, be confiscated.

5. If someone does business by taking a quantity [of goods] on loan from a creditor and
providing a written promise to give him a specified share of the profit, [the creditor] shall be
permitted to recover the principal and the profit in accordance with the document that states that
[the debtor] will pay the specified profit. An adalata, thana or amala shall make [him] pay. If
it is not profit that is promised, but rather interest, [the creditor] shall not be allowed to receive
more than 10 percent of the [original] cash value [of the 